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487 Filed Jan 16 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE j 

UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
MAUDE J. UNDERWOOD 

829 Quincy St. N. W. j 

Washington, D. C. 

PLAINTIFF 

vs. 

THE CAPITAL TRANSIT CO. 

A Corporation 

36th & M Sts. N. W. | 

Washington, D. C. 

DEFENDANT 
C. A. No. 192-47 
JURY ACTION 

i 

Complamt for Negligence 

1. The plaintiff, Maude J. Underwood sues the Defend¬ 
ant, The Capital Transit Company a Corporation, for that 
on, to wit, May 28, 1945 while she was a passenger on a 
street car owned by the said Corporation and operated by 
its agent, said street car was negligently and unlawfully 
operated to the end that it crashed into the rear of the 
street car preceding it. 

2. As a result the Plaintiff was violently thrown about, 
against the seat in front of her and to the floor and thereby 
sustained severe, painful and permanent injuries as fol¬ 
lows: a sprain of the sacrialiac, the left ankle, the left 
knee, the right hand, the back and spine, a severe mental 
and nervous shock which is permanent, a sprained, bruised 
and shocked body that is and has permanently affected her 
physical being. That her said mental and physical being 
has been permanently affected and impaired and will con¬ 
tinue in the future to be impaired. She was compelled to 
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incur and expend and will in the future be compelled to 
incur and expend large sums of money for medicines and 
medical attention in an effort to be cured of her said in¬ 
juries. She was and is and will be in the future pre¬ 
vented from performing her work as an employee of the 
Agriculture Department of the United States Government 
with the consequent loss of income. Her earning power 
has been permanently impaired and she suffered great 
mental and bodily pain and serious and permanent impair¬ 
ment of her nervous system. 

3. That her expenses in and about curing the said in¬ 
jury, including the loss of income have amounted to 

488 about $12,000 (Twelve Thousand Dollars) and said 
expenses will go on permanently and indefinitely, all 

to the damage of the plaintiff. Whereupon the plaintiff 
sues the defendant in the sum of $100,000 (One Hundred 
Thousand Dollars) and demands judgment against de¬ 
fendant in said sum. 

/s/ T. Ormonde Nichols 
T. Ormonde Nichols 
Attorney for Plaintiff 

• * • • 

489 Filed Feb 4 1947 Charles E. Stewart, Clerk 

Answer 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits that on May 28, 1945, two of its street 
cars collided near the intersection of 14th and E Streets, 
Northwest, in the City of Washington, District of Co¬ 
lumbia, and that plaintiff was then a passenger on one of 
said street cars; alleges that it is without knowledge or 
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information sufficient to form a belief as to the trnth of 
the allegations contained in the Complaint as to the in¬ 
juries and damages, if any, sustained by plaintiff; and de¬ 
nies each and everv other allegation contained in the Com- 
plaint. 

HOGAN & HARTSON 
By /s/ Geo. D. Homing, Jr. 

/s/ Frank F. Roberson 
Attorneys for Defendant j 
810 Colorado Building 
Washington, D. C. 

• • * • 

i 

490 Filed Jan 10 1949 Harry M. Hull, Clerk 

i 

Plaintiff’s Instruction No. 1 

The principle of res ipsa loquitur means simply that 
when the cause of an accident is (1) Known, (2) In the 
defendant’s control, and (3) Unlikely to do harm unless 
the person in charge or control is negligent, then the de¬ 
fendant’s negligence may be inferred without additional 
evidence. 

* • • • 

j 

491 Filed Jan 10 1949 Harry M. Hull, Clerk j 

Plaintiff’s Instruction No. 2 

% 

The doctrine of res ipsa loquitir applies in an action 
against a carrier by a passenger only where the accident 
occurred in some manner which cannot be proved by the 
plaintiff, the true cause lying solely within the knowledge 
of the defendant, and where the accident was such a one 
as would not happen in the ordinary course of things under 
proper management. Under such circumstances if the de- 
■ fendant offers no explanation of the accident then want 
of care will be presumed and in the absence of satisfactory 
explanation recovery may be had. 
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• • • • 

492 Filed Jan 10 1949 Harry M. Hull, Clerk 

Plaintiff's Instruction No. 3 

You are instructed that in estimating damages for per¬ 
sonal injuries you may consider: 

lo Such special expenses as were incurred by plaintiff 
by reason of the injuries. 

2. The value of the time lost by her from her usual occu¬ 
pation by reason of the injuries. 

3. Fair compensation for physical suffering. 

Granted 

4. The probable future effect of the injuries on her 
health. 

5. And any diminuation of her power to labor and pur¬ 
sue the course of life she might otherwise have done. 

Refused 

You are further instructed that in estimating the dam¬ 
ages for personal injuries you may take into consideration 
the fact that the value of the dollar has or has not depre¬ 
ciated since the accident. 

• • • • 

493 Filed Jan 10 1949 Harry M. Hul, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Maude J. Underwood 

Plaintiff 

• vs. 

The Capital Transit Co., a corporation 

Defendant 

Civil No. 192-47 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 5th day of 
January, 19 49, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Stella C. Tierney 
Raymond E. Wirt 
Joseph F. Zimmer 
Vance D. Zook 
Marie C. Teachum 
Johm Robertson Peter J. Dabovl 

i 

who, after having been duly sworn to well and truly try the 
issues between Monde J. Underwood, plaintiff and The 
Capital Transit Co., a corporation, defendant and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 10th day of Jamwary, 19 49, that 
they find for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

HARRY M. HULL, Clerk, | 
By /s/ George A. Watts 
Deputy Clerk 

By direction of 
Judge Holtzoff. 

# • • • 

. 

494 Filed Jan 19 1949 Harry M. Hull, Clerk j 

■ 

Motion to Set Aside Judgment 
and for a New Trial — 

i 

Now comes the plaintiff, by her undersigned attorney?, 
and moves the Court to set aside the judgment in the aboVe 
action and grant a new trial and for reasons therefor says: 

1. That the verdict is contrary to law. 

2. That the verdict is contrary to the evidence. 

3. That the Court erred in refusing to grant plaintiff’s 
instruction #3, items 4 and 5. 

4. The Court erred in its ruling regarding the limita¬ 
tion of damages—limiting the plaintiff’s recovery from the 
date of the accident, May 28th, 1945, to July 8th, 1945; also 
in its instruction to the jury to the same effect. 


Elmer Ball, Jr. 
Wilbert W. Burrows 
Harry E. Lockwood 
Gilmer E. Marlde 
William H. Miller 



i 
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5. The Court erred in instructing the jury on the doc¬ 
trine of res ipsa loquitur and the application of same to 
this case. 

6. The Court erred in that its instructions to the jury 
were tantamount to a confirmation of the argument of 
counsel for defendant accusing plaintiff of fraud, and 
thereby causing the jury to find for the defendant. 

7. And for such other and further reasons as shall be 
brought to the attention of the Court upon argument of 
this motion. 

T. 0. Nichols & Howard J. McGrath 
By /s/ T. 0. Nichols 

Attorneys for Plaintiff 
1427 Eye Street, NW 
NA-3349 ME-5051 

• • • • 

495 Filed Feb 4 1949 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by the plaintiff, for a new trial, it is this 4 day of Feb¬ 
ruary 4, 19 49, ordered that said motion be, and the same is 
hereby overruled. 

HARRY M. HULL, Clerk, 

By /s/ Bryant A. Newton, Jr. 

By /s/ Bryant A. Newton, Jr. 

. Deputy Clerk 

By direction of 
Judge Alexander Eoltzoff 

• • • • 

498 Filed Apr 4 1949 Harry M. Hull, Clerk 

Order Extending Time for Filing Notice of 

Appeal 

Upon consideration of the motion of the plaintiff herein 
to extend the period for filing Notice of Appeal for thirty 


days from March 4, 1949, and it appearing to the Court 
that the plaintiff did not learn until April 4th, 1949, of an 
entry on February 2nd, 1949, in the Civil Docket over¬ 
ruling a Motion for a New Trial, it is by the Court this 
4th day of April, 1949, 

ORDERED, that the time for filing Notice of Appeal be 
and the same hereby is extended for thirty (30) days 
from March 4, 1949. 

/s/ David A. Pine j 
Judge 

• • • • 

i 

499 Filed Apr 4 1949 Harry M. Hull, Clerk 

Notice of Appeal j 

Notice is hereby given this 4th day of April, 1 949, thht 
Maude J. Underwood, hereby appeals to the United States 
Court of Appeals for the District of Columbia from tl^e 
judgment of this Court entered on the 10th day of January, 
1945 in favor of Capital Transit Company, Defendant 
against said Maude J. Underwood, Plaintiff. 

/s/ Howard J. McGrath 

Attorney for Plaintiff 
• * • • 

I 

504 Filed May 4 1948 Harry M. Hull, Clerk j 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: j 

This is a suit for damages for personal injuries. 

The plaintiff was a passenger on a street car on 
May 28, 1945. Her car was in collision with another 
street car and she was thrown. She says that she was in¬ 
jured permanently about her body and the accident caused 
a cancer of the breast to develop. She says her actual ex¬ 
penses amount to about $18000 odd dollars of 'which about 
$12,000.00 represents loss of earnings. 
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Defendant denies liability saying that the brakes 
locked though they had been operating all right prior to 
that time. 

It should have been noted above that the plaintiff says 
that in addition to the breast condition that she was in¬ 
jured otherwise, namely, sacroiliac, the back, the hip, 
tiie ankle. 

STIPULATIONS: 

Medical reports will be exchanged and lists of witnesses 
vrill be exchanged. , ' 

/s/ T. 0. Nichols.DATE April 27, 1948 

Attorney for Plaintiff 
/s/ F. F. Roberson 

Attorney for Defendant 

/s/ H. A. Schweinhaut 
Pretrial Justice 

Hospital Bills, X-rays and medical records may be ad¬ 
mitted without formal proof. T. 0. N. F. F. R. 

• * • * 

31 Mrs. Maude Jones Underwood, 

the plaintiff, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

• • • * 

BY MR. NICHOLS: 

How old are you at this time, Mrs. Underwood? 

32 A .56 years old. 

• * • * 

Q Reviewing your life just briefly, will you tell the 
Court and jury what injuries or illnesses you have had up 
until the accident on May 28, 1945? A I was operated 
for appendicitis in 1923, in Birmingham, Alabama; and I 
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went to the hospital in Washington, I believe, in 1940, for 
only a couple of days; I was suffering from menopause. \ 
And I fell on the icy street in 1942 and I was in the 
hospital for a week at that time; and I developed, not flu, 
but sinusitis and a cough following that. 

' And that is all the illnesses that I have ever had, all of 
note. 

Q Now, at the time that the accident occurred on May 
28, 1945, what was you official capacity with the Depart¬ 
ment of Agriculture? You had transferred your employ¬ 
ment from Commerce to Agriculture? A Yes;|I 
33 went to Agriculture in 1933; and my position with 
the Department of Agriculture in 1945, on the date 
of my injury, I was a statistician in the Economics and 
Statistical Section, and I had a professional rating and I 
was a member of the staff of the Director of our division, 
and the only lady member on the staff. 


35 Q • Tell the jury what happened. A I was On 
the street car, standing holding with my left hand. 

I had some cookies I had made and was carrying to the 
office, in my right hand or right arm. And we were going 
on, and suddenly this crash came and I didn’t know what 
happened. I was thrown over against the window, and 
down; and the crash of glass was heard from the other 
street car. We crashed into the end of a streamlined car 
in front of us, and I was thrown down and my hand 

36 was bruised and bleeding, and my ankle was bruised 
and bleeding, and my knee was bleeding. And the 

conductor on the car helped me, assisted me to the seat. 
I am not sure it was the conductor who did it The street 
car was filled, and I was standing. 

And when I was assisted to this seat, I felt dizzy and 
kind of sick. And he asked me if I were hurt, and I skid 
no, that I wasn’t that I was just shaken up and would be 
all right in a little bit. 


i 



10 A 


And then after the cars, for some little time, I don’t 
recall exactly how long, were held up where the accident 
occurred, we went on to the Department of Agriculture. 

And there, of course, there is an underpass; and it would 
be impossible for you to see me go into the Department of 
Agriculture from the underpass. 

When I started to go up these steps, I couldn’t raise my 
left leg to go up the steps, without severe pain. So I walked 
up the ramp and went in the side door where I had only 
a few steps to go to the building. 

And when I got into the building, my hand was bleeding 
and my knee was bleeding, and my hose was torn; and the 
different ones in my office wanted to knew what was wrong. 

The conductor on the car gave me a number and said he 
would carry me to the hospital, if I felt it was necessary. 
And I felt, well, pretty soon I would be all right; that I 
was only shaken up. So they gave me a telephone 
37 number to call, if I felt I needed medical attention. 

About 10 o’clock I did feel, when I would sit down 
and try to get up, it was almost impossible to do it. I felt 
I did need medical attention, and so I called this number, 
and a feminine voice answered and said they had no hos¬ 
pital and had no doctors; that if I were ill, I would have 
to go to my own hospital and I would have to see my own 
doctor. 

• • • • 

Well, I called my husband, and at about 2 o’clock he came 
after me and carried me home; and we called my family 
doctor and he wasn’t available that afternoon to come and 
see me. But the next morning, bright and early, he came 
to see me and has been coming ever since. 

Q What is the name of your family doctor, Mrs. Under¬ 
wood? A Depue H. Duffev. 

• • • • 

Q • • • how did you fall? A I was holding 

with my left hand; and, as best I remember, I was 
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thrown around like this, and back, and this shoulder struck 
the window. I was by this long seat here. 

Q Yes. A And then down here. 

Q What other portion of vour body hit anything, if it 
did? A Pardon me? 

Q Did any other part of your body hit anything? A 
Not that I know of, other than when I went right down op 
my knees and on to the floor. 

Q You did fall to the floor? A Yes, I did. | 

Q Did you see any broken glass? You say you heard 
glass broken. A No, I don’t know that I did, because I 
was sick. I turned very sick, after the accident, after the 
strike, after I fell. But I heard the glass fall, and there is 
no doubt it was there. 

• • • • 

39 Q Mrs. Underwood, you were visited by yoxir 
doctor on May 29? A May 29. I was injured on 

the 28th, and the doctor came in the morning of the 29th. 

Q And how long did he treat you and what did he do? 
A He treated me from May 29th until the present datb. 
I have not been released. 

Q And what did he do on the morning of May 29tk? 
A He examined me quite thoroughly and suggested if I 
were able, not so sore, as quickly as I recovered a bit from 
this soreness, he would send me to the hospital to know 
whether or not there were any broken bones. And he gaVe 
me heat applications, and put the leg in a plaster cast, arid 
told me to use the heat applications; and he gave irie 
codeine or some kind of sedative for relief. 

40 Q Did you sometime shortly after that go to have 
X-ray pictures taken? A Yes. 

• • • • 

Q Will you .relate to the Court and jury your conditions 
and feelings and what pain you had, if any, up until the 
time you attempted to go back to work? A Well, tie 
pain I had that was more severe was my back and shoulder. 
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The shoulder gave me a great deal of trouble. And when I 
began to get better, so that I could go back to the office, 
when I went back, for days and days I couldn’t use this 
left hand at all; and, as a result, I had to have a girl to 
take care of my hair; and this foot has never gotten to 
where I can walk on it. It is numb. And then, too, I suffer 
severe pains of my back, and sleep on a board in my bed. 

MR. HORNING: Would you indicate which foot you 
indicated? 

THE WITNESS: The left foot. 

BY MR. NICHOLS: 

Q And you sleep on a boarded bed? A I sleep on a 
boarded bed, and wear a back support all the time; and you 
can see how I have to get around. 

41 Q Now, Mrs. Underwood, following that injury, 
how long were you away from the office at that time? 

A I was injured on the 25th of May, and I went back to 
the office on the 10th of July. 

Q And how long did you stay at the office on that occa¬ 
sion? A Well, I tried to stay on at the office until the 
3rd of May, the following year. But during that time I 
worked, I believe the records show, 80 days. 

Q 80 days— A From July until May. 

Q In other words, you were off and on? A That is 
right. And the records show I was off anywhere from one 
hour a week up to the entire week, over that period of time. 

• • • • 

42 Q What treatment did you get for this injury 
during this period you were going to work and being 

off from work? A Dr. Duffev treated me for a good 
while, and decided the best thing to do would be to go to 
a bone specialist. 

• • • • 

Q You did go to a bone specialist? A Yes; they re¬ 
ferred me to Dr. Philip 0. Pelland, and he treated me from 
October until May. 
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Q Of what year? A October, 1945 until May, 1946. 
And during that time he gave me several stretching treat¬ 
ments. First he gave me the stretching of the neck, trying 
to help the shoulder. And I went to the hospital on the 
22nd of February— 

Q What hospital? A Sibley. 

Q Yes.A For a back alignment. I was there in February 
of 1946. I 

And then he continued the stretching treatments. I 
would go to the hospital for those. He hoped to be able to 
do something that would prevent having an operation. But 
I showed so little improvement from that, until he said the 
only thing that would help this condition of the 
43 back was a spinal operation, and that he could not 
guarantee a recovery from that, but that it would 
relieve it, he hoped, until I would be able to work again. 


52 BY MR. NICHOLS: 

Q • • • tell the Court and jury what Dr. Pellan<J 
did, in February, 1946? 


THE WITNESS: On February 22, 1946, I went t^> 
Sibley Hospital at the suggestion of Dr. Pelland, in order 
that he might make an alignment or stretching of my back 
to determine, if he could, just the cause of my suffering. 
I was in the hospital and he put me under an anesthetic 


• • 


• • • » 

. 

53 Q Now, after you came out from under the ethet, 
can you tell the Court and jury your condition at 
that time? A I was still suffering, as quickly as the 
medicine seemed to die within me. I mean, my back never 
got easy, from the injury on May 28, 1945. I don’t think 
I have had a minute— 
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54 ' BY MR. NICHOLS: 

Q Now, how long did you stay in Sibley Hos¬ 
pital for this back-stretching operation? A From the 
morning of the 22nd until the afternoon of the 24th. 

• • • • 

Q Now, what was your condition at that time, after 
February, 1946? A I was still suffering. 

55 Q Where were you suffering? A With my 
back, with my hip, and with my leg and with my shoulder 
and with my head—my neck. 

• • • • 

58 Q Do you have an independent recollection of 

your work schedule after February 22nd? A I do 

59 not 

Q Do you have notes that will refresh your mem¬ 
ory? A That is true . 

• • • • 

Q How long did you work at that period? A I am 
sorry, Your Honor. I reported back to work on 2/25 in¬ 
stead of 2/27. 

• • • • 

61 A The record I have from my office shows I was 

* absent on February 25 and 26. I was absent on 

February 27, to March 1. 

I was absent on March 18, March 25, April 1 and 2, 

April 10, April 29; and then May 3, 1946. And I have 

not been back to the office since that date. 

Q Since May 3, 1946? A That is correct. 

Q Following the back-stretching operation by Dr. Pel- 
land on February 22, 1946, what further treatment did Dr. 
Pelland render you? A I took some stretching treat¬ 
ments for my neck, and reported to the hospital for, I 
would say, some five or six treatments, perhaps. 

Q Relate to the Court and jury just what form they 
took. What did they do when they gave you your 

62 stretching treatments for vour neck? A I would 
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be placed in a chair, with a contraption around my 
head and neck; and then there was a pulley effect up over 
my head, and I would be raised up from my seat, stretch^ 
ing the neck, • • • 

• • • • 

Q And over what period of time did he do these five 
or six stretching operations, if you recall? A That I do 
not believe I have a record of. However— ; 

Q Did they take place after the original stretching oper¬ 
ation in 1946? Following that? A That is correct 
Q What other treatment did Dr. Pelland give you? 4 
I reported to his office three times a week for treatment tp 
my back. 

• • • • 

63 Q Do you recall what your condition was after 
May 3, or at May 3, 1946? 

• • • • 

A No; I reported to the hospital, and Dr. Pelland 
suggested I take the week off at home before going to 
the hospital, in order more or less to build me up for the 
operation I was facing. 

Q Had he told you he was going to operate on you? 
A He did. 

• • • • 

! 

65 THE REPORTER (Reading): “Q Did you 
take any action in connection with your leave status 

66 at the Department of Agriculture on May 3,1946?V 

■ 

• • • • 

THE WITNESS: I applied for sick leave. 

• • • • | 

BY MR. NICHOLS: | 

Q Had Dr. Pelland told you at that time when he ex¬ 
pected to perform this operation on your back? A He 
did. 

Q When was that? A On May 11. 
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Q And did he send yon to the hospital for such an 
operation? A He did. 

Q What hospital? A Sibley Hospital. 

Q Were any X-rays taken prior to the operation? A 
Yes. 

Q Where were they taken? A At Columbia Hospital. 
Q And who were they taken by? A Drs. Groover, 
Christie and Merritt. 

67 Q What date did you go into the Sibley Hos¬ 
pital for the back operation by Dr. Pelland? A 

May 10, 1946. 

Q And what date was the operation performed? A 
May 11, 1946. 

Q Do you have an independent recollection at this time 
as to how long you remained in the hospital at that time? 
A I do. 

Q How long was it? A June 3, 1946. 

Q Now, at the time of the operation, what was your 
physical condition? How were you feeling? A I was 
quite run down and suffering considerably. 

• • • • 

68 Q June 3, 1946. Now, Mrs. Underwood, what 
was vour condition at that time? How did you feel? 

A I was in bed, not able to turn over, not able to get 
up, not able to take care of myself in any way. 

Q Were you returned to your home? A That is true. 

• • • • 

Q Just a moment. Now, were you required to have 
the attention of anyone to look after you when you got 
home? A I was, constant attention. 

• • • • 

69 Q What do those notes say as to the time you 
got out of bed, Mrs. Underwood? A July 1. 

Q 1946. Now, what were you able to do after you got 
out of bed? A I was able to do nothing, no work of any 
kind. 


i 
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Q How were you feeling at the time? How did 

70 you feel at the time? A I was quite weak;j my 
back was sore from the operation; and I was quite 

shaken up all over. 

Q After you were permitted to get out of bed, were 
you permitted to go out of your apartment? A Only 
when someone would accompany me. I began trying to 
learn to walk anew. 

Q And how did you get along with that? A Slowly. 

I 

• • • • 

i 

Q What was your condition just after the time 

71 when you were able to get up? Was there some 
improvement, Mrs. Underwood? A Slight im¬ 
provement. I learned to walk again. 

Q Following that, on through 1946, you say you didn’t 
go back to work? A I did not 

• • • • 

i 

Q What action have you taken in regard to your em¬ 
ployment with the Department of Agriculture? A I had 
to have leave extended by the office; • • • 

• • • • 

, 

Q Did the Department of Agriculture take action to 
terminate your employment? A They did. 

72 Q What did they do? A I was terminated at 
the end of one year’s leave without pay. That is a 

regulation of the Government. 

THE COURT: When was that? 

BY MR. NICHOLS: j 

Q When was that? A I had leave to carry me 
through July 28, 1945. And one year from then, July 28, 
1946, I was terminated. 

Q When you had left the office, you worked the last 
time on May 3, 1946? A That is true. 

Q And on what date in July were you terminated? A 
On July 28. I had leave—the Government regulations are 
that vou are carried on leave as long as you have lbave. 
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Then when your leave expires, yon begin a period of leave 
withont pay. The Government carries yon for a year; if 
yonr snpervisors and the people connected with yon see 
fit to do so, they can do it. I was carried on one year’s 
leave without pay. 

• • • • 

Q Mrs. Underwood, yon have made that statement, 
after yon were carried one year’s leave withont 
73 pay, and yon worked last on May 3, 1946, do yon 
mean it was in 1947 yon were terminated, or 1946? 

• • • • 

A I was terminated in 1947. But it was retroactive to 
1946, the day I went on leave withont pay. 

Q Now, what has been yonr condition since July, 1946, 
yonr physical condition? A I have not been well. 

Q Describe to the Court and jury where and how. A 
I have suffered severely with my back, with my neck, 
with my shoulder, and with this left leg and foot. 

Q Are yon suffering at this time ? A I am. 

• • • • 

75 Q * • • Now, Mrs. Underwood, do yon recall 
the last time Dr. Pelland treated yon in 1946? If 

yon do, say so; and, if not, say so. A I do not. 

• • • • 

76 Q Can yon tell the Court and jury what the 
condition of yonr nerves is at this time? A Well, 

they are not very good. However, I have not had a 
nervous breakdown or a collapse. 

Q Do yon use the cane I see yon with all the time 
these days? A Ido. 

Q Do yon continue to sleep on a board? A I do—a 
boarded bed. 

Q When did yon start sleeping on this board? A 
When I was in the hospital, after I was operated on. 
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Q That is, the operation in May of 1946? A That i^ 
right. | 

77 Q And yon have been sleeping on the board ever 
since? A That is true. 

Q And that is by direction of the doctor? A That is 
true. 

Q Is that comfortable, the board? A No. 

• • • • 

BY MB. NICHOLS: j 

Q Now, Mrs. Underwood, I would like yon to tell the 
Court and jury at this time what your salary was from 
the Department of Agriculture on May 28, 1945. A On 
May 28, 1945, I was making $2,700 a year, plus over¬ 
time, which amounted to—I have the sheets here that 
would show—$3,522.60. 

j 

• • • • 

78 Q What was your salary status? A $3,648. 

| 

• • • • 


80 Q Now, Mrs. Underwood, tell the Court and jurjr 
the loss of wages you suffered or endured from 

July 1, 1945, until July 1, 1946, if any. A From July lj, 
1945 until July 1, 1946, it was $3,648.60. 

Q From 1945 to 1946, from July 1, 1945 to July lj, 
1946, you worked some? A Yes. I worked 80 days, 
and the 80 days, at $13.22, the salary I was making at 
the time I worked, was $1,157.60. 

Q Now, would that have to be deducted from 

81 that $3,600? A That is true. 


■ THE COURT: 


Then what is the net loss dur¬ 


ing that year? 

• • • • 


THE WITNESS: $2,591. 


• • • • 


BY MB. NICHOLS: 

Q And yon have figured your salary losses from July 
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1, 1946 to July 1, 1947 and 1948, and so on? A I have 

the record of what I would have been making 

82 had I been working. 

Q Tell the Court and jury—how far up until 

the current time have you figured your losses? A Up 

until January 1,1949. 

Q Tell the Court how you arrived at it, and what the 
total is. A I took the salary adjustments for each year, 
July 1, plus the $360 allowed to Government workers by 
Congress as of July last year, and adding that to the 
salary I was making, I would have had $12,429.54 total 
loss of salary. 

THE COURT (To the witness): Are you receiving 
retirement pay? 

THE WITNESS: Yes. 

THE COURT: Did you deduct that from your loss? 

THE WITNESS: No, because I had to pay $4,025 
into the retirement system before I was eligible for re¬ 
tirement. 

THE COURT: But doesn’t the Government add some¬ 
thing to that? 

THE WITNESS: Yes. I would have gotten $43 a 
month retirement had I not added into the fund. 

THE COURT: Then did you deduct the $43 a month 
from the figure you just gave us? 

THE WITNESS: No, I have not. 

THE COURT: Should it not be deducted? 

THE WITNESS: I don’t know. I can. 

83 THE COURT: What result would you reach if 
you deducted it? 

• * • * 

THE WITNESS (After making computation): For 
the $43 that I would have been paid each month for 18 
months, that would be $779; and that subtracted from 
$12,429.54,1 get a balance of $11,450.54. 
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84 THE COURT: What is your actual retirement! 
pay! 

THE WITNESS: $67.11. 

I 

• • • • 

BY MR. NICHOLS: | 

85 Q Now, Mrs. Underwood, are you able to work 

at this time? A I am not. j 

• • • • 

Q Mrs. Underwood, were there certain expenses grow¬ 
ing out of this accident and the resulting injuries that 
you have kept a record of? A There are. 

Q We want to go over these items and list them care- * 
fully for the benefit of the Court and the jury. First you 
might tell us the doctors’ bills, naming the doctors and 
the services rendered. Do you remember Dr. Pelland’s 
bill? A Yes, I do. I paid Dr. Pelland $455. 

Q And do you remember Dr. Duffey’s bill to date?! 

A $562. | 

Q Were there any other doctors who treated you for! 
this injury growing out of the accident? A Dr. W. H.j 
Dodge, $44. 

Q An d any other doctors? A Not for this acci-| 
dent 

86 Q Did you have any nursing care that you paid 
for? A I did. I had emergency nurses to the 

amount of $348. 

• • • • 

Q Now, will you go ahead and tell the Court and jury 
the other expenses that you incurred because of the acci¬ 
dent and injury? A For blood transfusion, $87.50. That 
was the matching and the donor; they had difficulty get¬ 
ting someone. I have the Rh negative type of bloody and] 
we had to type a number of blood donors before getting 
anyone, and then finally got a professional donor from 
Walter Reed Hospital; and that was $87.50. 

And the drugs, dressings, prescriptions, and medica J 
tions, $263.91. 
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Q Go ahead. A Taxi fares to work and back, during 
the days I went to work, the 80 days, at a dollar a day; 
and then to the doctor’s office, to the hospital, and home— 
$150. 

Q Did you get receipts from all of those, or did you 
just keep that? A I did not; I just kept a record. 

Q Go ahead. A I have had four back sup- 

87 ports, at $10 each; and I have had four back sup¬ 
ports at $12.50 each. 

• • • • 

I have had two pairs of specially fitted shoes, at a 
cost of $26. 

• • • • 

I had to have an electric heating pad, which cost $6. 
A walking cane, for $2. 

And for home nursing, maid service, and additional 
laundry that I have had from May 28, 1945 to date, is 
$ 2 , 000 — 

ME. HORNING: Just a minute. I object to this, if 
Your Honor please—“to date”. I think we ought to ap¬ 
proach the bench. 

THE COURT: I am going to let the witness finish the 
answer, and then I will hear your objection. 

(To the witness) What is the figure? 

THE WITNESS: $2,980. 

THE COURT: Now, Mr. Homing. 

MR. HORNING: Yes, could we come to the bench? 

THE COURT: Yes. 

88 (At the bench:) 

MR. HORNING: She very carefully drew a dis¬ 
tinction between the doctors’ bills on account of this ac¬ 
cident, the two doctors whose names were mentioned, and 
yet proceeds to give a large nursing bill for a time right 
up to date. I am sure that covers all illnesses. 

THE COURT: That goes to the weight of the testi¬ 
mony, Mr. Homing, rather than the admissibility. 

MR. HORNING: Very well, Your Honor. 



23 A 


MB. NICHOLS: Your Honor, there is a situation thaj; 
I am going to have to bring out through this witness^ 
that since the date of the accident she has had a cancer 
of the breast and has had her breast removed. I have 
talked to all the doctors and cannot find any doctor who 
says trauma causes cancer of the breast, and I cannot 
properly make a claim for it; but it is there and I am 
going to have to reveal it. 

THE COURT: Here is the difficulty I have in mind. 
Is it quite fair, then, to claim maid service and extra 
laundry of $2,900, which is a very large item? 

MR. NICHOLS: I am mindful of that, Your Honors 
At the same time, if you could let me continue with this 
line of examination, I am going to have her simply say 
what happened and prorate the expenses. 

BY MB. NICHOLS: 

• # • • 

90 Q Mrs.. Underwood, were you directed by your 
doctors, Dr. Pelland and Dr. Duffey, to go away 

for a rest? A I was. 

Q And did you go away for a rest? A I did. 

91 Q And where did you go? A Virginia Beach. 
Q And how long were you gone? A Prom Au¬ 
gust 5, 1946 to September 4, 1946. The expenses of the 
trip were $416 for that. So we deducted the $208 that 
we would have lived on at home, which would leave a 
total of $208 for the trip. 

THE COURT (To the witness): Don’t you go away 
on a vacation anyway, every summer? 

THE WITNESS: No. Usually when I go on vacation, 
I go home, where I have no expenses. 

THE COURT: I see. 

BY MB. NICHOLS: 

Q Where did you go on this occasion? A Virginia 
Beach. 

Q Had you ever been to ^Virginia Beach before? 4 
I had not. 
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Q Now, Mrs. Underwood, what other items of expense 
do yon have? A I believe that that includes everything 
except the leave that I would have accumulated had I 
been working. 

• • • • 

93 BY MB. NICHOLS: 

Q What would be the value of this accumulated 
leave that you would have accumulated from July, 1946, 
to date? A From July, 1946 to date, it would be—July, 
1947, one year; and July, 1948, two years; and six months 
—two years and six months. That would be 30 months; 
and at 30 days a year— 

THE COURT (To the witness): Isn’t it 26 days a 
year? 

THE WITNESS: Is it changed to 26 now? 

THE COURT: I know it was 26 days a year at one 
time. It may have changed since, but I doubt it. 

BY MR. NICHOLS: 

Q Mrs. Underwood, do you recall now whether it was 
26 days a year annual leave that you got, or 30 days? A 
I thought it was 30. I am not sure, though, as to 

94 what it is, now. 

Q Well, make it 26 days a year. A All right. 

MR. HORNING: May I interrupt just a moment? 
Wasn’t this included in the total loss of earnings which - 
she claimed? 

THE WITNESS: It was not. That was leave I had 
accumulated before I was sick. 

MR. HORNING: All right. 

THE COURT (To the witness): How many days’ leave 
are you claiming? 

THE WITNESS-: 26 days a year, for two years and 
a half. That would be 65 days. And they count 21 days 
for some months’ leave, and 22 for others; and we are 
only charged for the five days each week we work, and 
all holidays are excluded when on leave. So that would 
give me three months of leave, and my salary, when sepa- 
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rated, or at the present time it would be $354.05 a month. 
That, times three months, would be $1,062.15. 

THE COUBT: Of course, suppose you had been work- j 
ing during that period, and this leave had accrued, you | 
might have taken some of it, might you have not? 

THE WITNESS: I probably would have. j 

THE COURT: And if you had, then, the cash value 
of that leave would have been lost, would it not? 

THE WITNESS: No; I would have been paid for the 
leave, just as though I were working. 

95 THE COURT: You would have been paid the| 
salary for that period. 

THE WITNESS: That is true. 

THE COURT: And you have already claimed thatj 
But you would not have been paid additional for the 
leave, unless you had accumulated it and failed to take it. 

THE WITNESS: No, I would not have been paid for| 
the leave, had I gone on leave while working, but my 
salary would have continued during that time. 

THE COURT: Yes. Now, ordinarily, how much an¬ 
nual leave have you been accustomed actually to take - 
every year? 

THE WITNESS: That I would not know. I always 
tried, unless some emergency came up, I tried to carry¬ 
over the 60 days’ leave I was allowed to cany over each 
year. 

THE COURT: Give me that figure again, as to the 
cash value of the leave which would have accumulated. 

THE WITNESS: $1,062.15. 

BY’MB. NICHOLS: | 

Q Mrs. Underwood, have you given a statement as tp 
any moneys that have been paid to Drs. Groover, Christie 
and Merritt for X-rays? A I have paid altogether to 
Garfield Hospital for X-rays $85; to Columbia Hospital 
$25; and to Sibley Hospital, $15—which makes a total of 
$125. | 

Q That was for X-rays? A That is true, j 
Q • Now, for the charges made by the hospital for 


96 
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the stretching of the neck and for the operation on the 
low back, do yon have a statement as to the payments you 
made for that? A The charges for the stretching, that 
was included in Dr. Pelland’s fee. 

Q You didn’t have to pay anything to Sibley Hos¬ 
pital? A Not for the hospital. I merely went there and 
sat on the chair while he did that. But when I went to 
the hospital for the two days, there was a charge of $43 
for that, when I had the back alignment. 

Q That is when he put you under ether and aligned 
the back? A That is true 

Q When he operated on May 11, 1946, what hospital 
was that? A Sibley. 

• • • • 

97 Q What was the hospital cost for that? 

• • • • 

A * * * The hospital bill from May to June was $298.20. 

• • • • 

Q Now, Mrs. Underwood, let us refer back to this item 
for $2,900. Tell the Court and jury; break that down 
and give us further details. Will you kindly break that 
down and give the Court and jury in more detail how you 
came to that figure? A 

THE COURT: What figure are you referring to? 

MR. NICHOLS: The $2,900 figure. 

THE WITNESS: That is for home nursing, maid 
service, and additional laundry. 

The first person I had to take care of me when I went 
home from the hospital, I paid her $6 a day and car fare. 
She was with me in my home from May 28, 1945 to July 
1, 1945, a 32-dav stay in nursing and caring for me. 

98 That made $192 salary I paid her, plus $6.25 car 
fare. 

BY MR. NICHOLS: 

Q Now, Mrs. Underwood, let me interrupt you, please. 
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Did you have a maid prior to this accident? A I did 
not. 

Q You did your own housework? A I did. 

Q You lived in your apartment with your husband? 
A I do. 

Q Go ahead from there, please. A Then the next 
maid I had, I paid her $2 a day and car fare to come and 
prepare dinner in the evening and do the cleaning. She 
worked for me for five months, at $50 a month—no, ten 
months at $50 a month, from July 1, 1945 to May 9, 1946. 
I paid her $50 a month, which was $500, plus $5 a month 
for car fare—which made $550. 

Then the next was from May 10 to June 3; and, of 
course, I was hospitalized during that time, and she came 
home and worked for five days at $5 a day and car fare—} 
$25 plus $5 car fare. 

Then from June 3 to July 1, 30 days, I paid $5 a day, 
which was $150, plus $5 car fare. 

The next, I paid $5 a day and car fare, for 25 days] 
from July 1, 1946 to August 5, 1946, which was $125, plus 
$5 car fare. 

99 Then I was at Virginia Beach from August 5 tcf 
September, and the maid who worked at that time 
I was paying $5 a day and car fare. So during the time 
from August 5 to September 3, she worked 84 days, t 
believe. 

MB. HORNING: 84 days! 

THE WITNESS: Wait a minute; I am sorry. Just 9. 
minute. No; this is September 3 to December 1, whidi 
was 84 days. 

BY MB. NICHOLS: 

Q And what did that amount to— A 84 days, at $5 
a day—$420, and $15 car fare. 

Then the next I had was 75 cents an hour and car fare, 
and she averaged about two hours daily, and worked for 
- 20 days—worked 20 days a month; I am sorry. And she 
worked from December, 1946 to April, 1947, which wa^ 
five months, and at $30 a month, it would be $150. 
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Following that, I had a mother and daughter who 
worked. The mother would come in and cook, and the 
daughter would wash dishes and do the things she could 
do. So I paid 65 cents an hour to one, and 50 cents a 
day to the other. The mother worked 90 hours and the 
daughter worked 45 days. I paid the mother $58.50 and 
the daughter $22.50. 

Following that, I had a maid who stayed in, and I paid 
her $21 a week and food. She worked from June, 1947 
to February, 1948, which was eight months or 34 weeks— 
and that was $714. 

100 From February 1, 1947 to July 4, 1947, I paid 
$50 a month and car fare. That was five months 

times $50, would be $250, plus the five months ’ car fare, 
would be $25. 

At present I have a maid I am paying 65 cents an 
h6ur, and she comes in and averages about $10 a week. 
I have had her since July 1, and she is working now, 
which would be five months, 20 weeks, five months, or $10 
a week; and 20 times 10 would be $200; and her car 
fare would amount to $8. 

• • • • 

Q Now, Mrs. Underwood, that is the maid service. 
What other items go to make up that $2,900 amount you 
referred to? A Those are the items. 

Q Does that amount to $2,900?. A That does, and 
no allowance was made for food and for all of the maids 
I have had, they have all had dinners in the evening; and 
during the time I had this particular one, she lived in and 
had all of her meals there. 

Q Now, Mrs. Underwood, in order that we can get 
through and finish, I would like to go back now to the 
time after Dr. Pelland operated on you in 1946. 

101 Did you have any other surgical operations? A 
I did. 

Q Since the time Dr. Pelland operated on. your lower 
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back, what other surgical operation did you have? A I j 
had an operation carcinoma of the left breast. 

Q Did you have that removed? A I did, the entire j 
left breast . i 

Q Where were you hospitalized for that? A Sibley 
Hospital. 

MB. HORNING (To Mr. Nichols): You are not mak¬ 
ing any claim for this, are you? • I 

ME. NICHOLS: No, sir. ! 

• • • • 

Q When was that operation? A October. i 

Q Of what year? A 1946. 

Q October, 1946. 

THE COURT: Do I understand you do not claim any 
connection between the accident and this operation? 
102 MB. NICHOLS: No, sir. I don’t claim any con-j 
nection, but I wanted certain information, Yourj 

Honor. j 

BY MB. NICHOLS: j 

Q Have you kept, in so far as you are able, the ex¬ 
penses of that operation, from your other expenses? A! 
I have. 

Q Do you know whether you are able to show in this 
claim for maid service, whether or not any maid service 
was because of your operation on you— A Well, of 
course, I was not able to do my work after the operation; 
neither was I able to do it before. 

Q And so you made no difference in your claim for 
maid service? A No; the maid service has continued, 
because at no time since I was injured was I able to do 
my housework. 

THE COUBT (To the witness): If you had not been 
injured in this accident, you still would have had to have 
that operation in October, 1946, would you not? 

THE WITNESS: That I don’t know. 

THE COUBT: If you had not been injured in this 
accident, and you still had the operation in October, 1946, 

* i 

i 

. 

! 
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you would have had the maid service following that opera¬ 
tion, would you not? 

THE WITNESS: For a while, yes, because I was not 
allowed to be over any heat or near any heat, until 
103 I was through with the X-ray therapy after I had 
gone home from the hospital. 

THE COURT: I don’t see how you can claim that all 
of the maid service is attributable to the claim in this 
action, Mr. Nichols. 

MR. NICHOLS: That may be so; that is the reason I 
bring the question up at this time, Your Honor. 

BY MR. NICHOLS: 

Q Airs. Underwood, how long were you in the hospital 
because of this operation? A I believe six days. 

Q And following the operation, you were given heat 
treatment? A X-ray therapy. 

THE COURT (To the witness): How long did that 
continue? 

THE WITNESS: I took 22 treatments, and I took them 
five treatments a week, until I had taken 22 treatments. And 
then I went back at different intervals as the doctor pre¬ 
scribed. But I wasn’t in the hospital during those treat¬ 
ments, other than just to go and come. I mean, I was not 
confined to the hospital. 

• • • • 

105 MR. NICHOLS: We have finished our direct 
examination, Your Honor. 

• • • • 

(At the bench:) 

THE COURT: Does counsel for the plaintiff care to 
take a definite position as to how much of the $2,900 item 
is to be allocated, according to the plaintiff’s claim, to 
this accident, and how much is to be allocated to the 
cancer operation, or to the results of the cancer opera¬ 
tion? 

MR. NICHOLS: To date, I have broached the subject 
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as best I knew how. I would be glad to take a definite 
position in the matter. 

THE COURT: Because surely you cannot pile all of 
that up on this accident 

Another thing—and perhaps you have other testimony 
on this—she might have retired because of her cancer and 
not because of the result of this accident 

106 MR. HORNING: That I expect to prove. 

MR. NICHOLS: Well, she didn’t 

THE COURT: There is no causal connection shown 
between this accident and the retirement, so far. I amt 
going to let the testimony stand, however. 

MR. NICHOLS: We haven’t heard any doctors, Your 1 
Honor. 

THE COURT: I understand. 

• • • • 

\ 

C ross-ExamJmation 

BY MR. HORNING: j 

Q Mrs. Underwood, on the date of this accident, May- 
28, 1945, you were on a street car which was proceeding 
in a southerly direction on 14th Street Is that correct? 
A That is true. 

Q And that was an old type street car, was it notf 
A Yes, it was. 

7 i 

107 Q And it had a motorman up front? A Yes. 
Q And that was a lady?—A motor lady, was it? 

A I am not sure. 

Q Don’t you recall her, when you got on the street 
car? A No, I don’t. I got on the back of the street car, 
and it was crowded. 

Q It had a conductor, too ! A It did. 

Q And the conductor was standing near you all the 
time the car was proceeding south on 14th Street? A He 
was standing where he stands to collect the fares, and I 
was holding on to the strap. 
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Q And you had the strap with your left hand? A 
That is right 

Q And you were holding on tightly, were you? A 
Yes. 

Q And you had a package in your right hand? A 
Yes. 

Q Was somebody holding to the next strap on your 
right? A I do not recall. 

Q Was somebody standing near you on your left? A 
There were other people standing, but I do not recall on 
which side. 

108 Q Were they standing close to you? A Well, 
they would have to be. I don’t know what you 

call “close”. 

Q The street car was crowded, wasn’t it? A Fairly 
crowded, yes, to the extent we couldn’t be seated. 

Q The conductor in that type of street car on that 
day stood facing the rear door, didn’t he? A I suppose 
he did. 

Q Don’t you recall, as you got in the street car, you 
passed the conductor? A Sure, as I got on the car. 

Q And his back was to the front of the car? A I 
suppose it was. 

Q And you were standing back in the area, on that old 
type street car, adjoining the long seat on the left-hand 
said of the car, weren’t you ? A That is true. 

Q And you were facing, therefore, east, weren’t you? 
A Yes, sir. 

Q And was there a person seated on that long seat 
right in front of where you were standing? A Yes. 

Q And all of those seats along there were occu- 

109 pied, weren’t they? A Yes. 

Q And when the collision occurred, did you state 
on direct examination you were thrown forward against 
that window? A I was thrown, and it seems I came side¬ 
ways and back. I am not so sure how I fell. 

Q Didn’t you tell us you were thrown forward against 
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the window and hit your shoulder against the window?! 
A My shoulder hit the window. 

Q Which window was it that your shoulder hit? A 
The window to the side of me. There is a window all 
along there. 

Q The window directly in front of you? A No, I 
wouldn’t say the window directly in front of me. 

Q So it was the next window? A I am not sure of! 
that. 

Q How many windows were there in that area? A! 
I don’t recall how many windows there were. 

Q But you are positive now your shoulder hit a win-! 
dow as a result of the force of this collision? A It hit! 
either the window or the window facing, something to the! 
side of me. 

Q, Didn’t you tell us it hit the window? A I don’t 
think so. 

Q Do you recall at the time of your pretrial 
110 deposition that you said your hand hit the window 
pane? A My hand must have hit something, be¬ 
cause it was bruised and bleeding. 

Q Did you tell us that? A I do not recall. 

Q What I want to know is whether it was your shoulder 
or your hand which hit the window directly in front of 
you. A My hand was bruised and bleeding, and the 
shoulder was bruised and black. So evidently they both 
hit something. 

Q Did they hit something, or did they hit the window? 
A They must have hit the window, or the window fac¬ 
ing. 

Q Did you break the window? A No. 

Q Then if you struck the window, you didn’t break it. 
Can you tell us how you got down on the floor? A I 
do not know that I can. In hanging up and swinging like 
that on a strap, I was turned around in some way and 
thrown back. 
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Q You have a recollection, haven’t you, as to how you 
fell? A Partially. 

Q You weren’t unconscious, were you? A I don’t 
think so. 

Q Don’t you know you were not? A No, I don’t 
think I was unconscious. 

111 Q Then tell us how it was, after you struck this 
window and didn’t break it, that you turned around 

and got down on the floor. A I didn’t turn around. 

Q Did you go straight hack? A I evidently must 
have. 

Q Is that your best recollection, that after going for¬ 
ward against the window, you came backwards and fell 
on the floor? Is that right? A I don’t know just how 
I fell. 

- Q Did you fall on your back? A • I was on my back 
when I was helped up. 

Q You were flat out on your back when you were 
helped up ? A No, I wasn’t flat on my back. 

• • • • 

Q I was just trying to get your explanation of how 
you got down on the floor, after striking the window. 
Can you tell us? A I was thrown down on the floor, 
from the impact of the jolting of the car. 

112 Q Do you have a recollection of turning toward 
the front of the car and falling forward? A No, 

I don’t know that I do. 

Q Do you have a recollection of turning to the oppo¬ 
site way, toward the rear of the car, and falling? A I 
don’t think I turned too much; I was thrown, in what¬ 
ever position I went. 

Q And you then landed, you say, on the floor, on your 
back? A Yes, on this hip, the left hip. And I was on 
my back. • 

Q Were you prone out flat? A No; my feet were 
under me. 



Q Were you seated? A Partially. 

Q Or were you kneeling? A No. 

Q Would you explain what you mean by being par-j 
tially seated? A Well, I was on my buttocks. I was 
able to get up on my elbow, and then to be raised up. 

Q Could you show us how you were seated on the 
floor in the car? A No, because I can’t get down in 
that position now. 

Q You couldn’t do that. But your recollection 
113 is that you were on your buttocks? A On this 
side, yes, sir. 

Q But in an erect position, sitting up? A No, not 
erect. 


Q Were you out prone? A No. 

Q And then it was that the conductor helped you up? 
Is that right? A I think it was the conductor who 
helped me up. Someone helped me up. 

Q Now, you have no recollection, when you fell, of 
striking your neck, have you? A No. 

Q You didn’t strike your neck, did you? A I do! 
not know. 


Q Well, was there anything near you upon which you! 
could have struck your neck? A There was a seat right 
in front of us, the seat that joined those long— 

Q But you had no bruise on your neck? A No; Ii 
had a bruise on my shoulder. 

Q You are sure you had a bruise on your shoulder? 
A I know I had a bruise on my shoulder. 

Q Which shoulder was it? A The left shoulder. 
114 Q Did you have any other injuries, other than! 

this bruise on the shoulder? A Yes; my left ankle j 
was bruised and bleeding, and my left shoulder was 
bruised, and my hand was bruised and bleeding. 

Q Your hand, or your finger? A My hand. 

Q Your whole hand? A On the top. 

Q Not the finger? A No. 
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Q Where was this bleeding you talk about? A On 
the top of the hand, and my knee was bleeding. 

Q Your knee was bleeding and the hose was torn? A 
Yes. 

Q But you don’t know how you got down on the floor 
to strike your knee or tear your hose? A No, except 
that the impact of the car, and I was thrown. 

Q You say your ankle was hurt? A That is right 
Q And you knew that right then? A Sure. 

Q And you knew your shoulder was hurt? A I knew 
just as much as you could know, to be shaken 

115 up and with the numb feeling you would have after 
a terrific jolt. 

Q You did have a numb feeling in your shoulder? A 
I did. 

Q And you perceived that right there on the scene? 
A I did. 

Q Your ankle, you had some injury to your ankle 
w r hich you perceived right there on the scene, didn’t you?' 
A Sure. 

Q There is no doubt about that, is there? A I don’t 
think so. 

Q And your hand, you say, was bleeding? There 
wasn’t any question about that, was there? A No. 

Q And that happened right there on the scene? A 
That is right. 

Q How about your leg? Was that hurt right there 
on the scene? A Sure. 

Q And you appreciated that, didn’t you? A I did. 
Q Bight there on the scene. Now, have you told us 
all of the injuries you got right there on the scene, which 
you knew all the time? A I knew my back was hurt, 
when I was first helped up. 

116 Q And you knew your ankle hurt, didn’t you? 
A I did. 

Q And you knew these other things you have been 
talking about, did you? A I did. 
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Q It is your recollection that the conductor picked you 
up? Is that right? A Some man. I don’t know if jjt 
was the conductor or not. But some man and some col¬ 
ored woman helped place me on the seat. 

Q Was anybody else, in your close proximity, thrown 
to the floor?—Anybody else in close proximity to you? 
A That I don’t know. 

Q You looked around, didn’t you? A I don’t think 
I did. I was thinking about myself, what had happened 
to me. . | 

Q Did you see anybody else getting up from the floor? 
A I don’t recall that I did. There was some colored 
. woman sitting on the seat there. 

Q My question was, did you see anybody else getting 
up from the floor? A No, I did not 

Q Could you tell us about how many people were right 
back there in this area, subjected to the same shock 

117 that you were? A That I do not know. 

Q Was it five? A I do not know. 

Q You can’t give us any approximation of that at all? 
Is that correct? A That is right. 

Q There were about 50 passengers on that car, weren’t 
there? A I don’t know. 

• • • • 

BY MR. HORNING: j 

Q There were about 50 passengers on the car, werenft 
there ? A That I do not know. 

Q Were people standing also in the front of the car? 
A There were. 

Q And then people were standing in the back? All 
of the seats, as far as you could see, were taken? A As 
far as I know. 

Q And they were occupied at that time. Do you re¬ 
call seeing anybody else on this street car, other 

118 than yourself, who at anytime was arising from the 
floor? A I wasn’t looking for other people rising 

from the floor. I think when you are thrown down, that 
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you are embarrassed to the extent that you are not hunt¬ 
ing somebody else. 

Q The conductor asked you at that time if you were 
not injured, didn’t he? A Yes. 

Q He asked you if you were injured? A Yes. 

Q And you replied that you were not, didn’t you? A 
No. 

Q What did you tell him? A I told him I wasn’t 
sure. And he said if I were injured, he would send or 
carry me to the hospital. And I said probably it was 
just shock, and the bruises wouldn’t amount to much. I 
didn’t know how badly I was hurt, and that I was injured. 

Q Your hand was bleeding? A Yes. 

Q Did he see that? A Yes, sir. 

Q And then did he ask if you were injured? Is that 
your testimony? A I am not sure he asked me if I 
was injured, but he told me if I needed hospitaliza- 
119 tion, or a doctor, he would carry me to the hospital. 

Q And you refused it? A I told him I thought 
I would be all right. 

Q Didn’t he ask you what your injuries were? A No, 
I don’t think so. 

Q Try and reason back and think; didn’t he-ask you 
what your injuries were? A I don’t recall, if he did. 

Q Do you recall him? I believe you testified yester¬ 
day he asked for your name and address. A He did. 

Q And did he write it down on a slip of paper? A 

I am not sure whether he wrote the name down, or 

% 

whether I wrote it down. 

Q Isn’t it a fact that he handed you a transfer slip 
and you wrote your name and address on the transfer 
slip? A That I am not sure about. 

Q And isn’t it a further fact that he asked you to put 
on the transfer slip what your injuries were, and that 
you then put on the transfer slip the injuries you claimed 
at that time ? A That I do not recall. 

Q Isn’t it a fact that you wrote on the transfer slip 
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that the only injuries you claimed at that time were a 
finger bruised and back jarred or strained? Isn’t! 

120 that right? A That I do not remember. 

Q Let me show you a transfer ticket, dated May 
28, 1945, Mrs. Underwood. I direct your attention to the 
back of that. Is that your handwriting? A It is. 

Q Would you read it, what you wrote there at that 
time? A (Heading) “Mrs. Maude J. Underwood, 829 
Quincy Street, Northwest, finger bruised and back jarred 
or strained.” 

Q And that is all there was on there? Isn’t that right? 
A Yes, that is all that is on there. 

Q Isn’t that all you claimed to be your injuries at that 
time, to the representative of the Transit Company? Aj 
That is all that is written down there. 

Q You, of course, were interested in writing every-j 
thing on the slip at that time, to put the company onj 
notice what you claimed to be your injuries? A Not 
necessarily, because I didn’t think I was so severely in¬ 
jured, and I thought perhaps it was just shock and Ij 
would be all right. 

Q You knew your ankle was hurt? A Yes. 

121 Q You didn’t put that on there, did you? A No. 
Q Why didn’t you? A Because I thought itj 

would be all right. I didn’t realize how seriously I was! 
hurt. 

Q But you did put down a minor injury, like a finger | 
bruise, didn’t you? A Well, that was bleeding. 

Q It doesn’t say it was bleeding, on here, does it? 
A Well, it was. 

Q It says “Bruised” on here. A Yes; but it was. 
Q Is there any difference in your mind between being 
bruised and bleeding? A Yes. 

Q Why didn’t you put down “bruised and bleeding”?! 
A That I don’t know. When you are shaken up andj 
dizzy, I don’t think you are capable of putting it downj 
accurately. 


40 A 


Q You told us a little while ago it was your hand, the 
back of your hand, and not a finger. A The back of the 
hand was bleeding. 

Q I asked you specifically a few minutes ago, and you 
said it was the hand. A I do not recall the finger hav¬ 
ing been bruised. 

Q Does this refresh your recollection, that it was 

122 a finger bruised? A It must have been. 

Q And, of course, you draw a distinction in your 
mind between a finger and a hand? A I certainly do. 

Q You didn’t mention any injury to your hand? A 
No, not there. 

Q And you didn’t mention any injury to your shoulder, 
or to your leg, or to your ankle, or to your neck. Isn’t 
that right? A That is true. 

Q This is all the injuries you claimed at this time. 

The line was only delayed, as a result of this collision, 
for about five minutes, wasn’t it? A That I don’t know. 

• • • • 

THE WITNESS: It must have been longer than five 
minutes, because the accident took place at 8:45, and I 
am supposed to report to my office at 9 o’clock, and I 
was delayed going in. So it must have been more than 
five minutes. 

BY MB. HORNING: 

123 Q What is your best recollection as to how long 
it was? A That I don’t know. I was about ten 

minutes late that morning, one of the few times I have 
reported late to work. 

Q Was there anyone else on this crowded street car 
you saw injured in any respect? A That I do not know. 

Q You went on in that same street car down to your 
work, didn’t you? A I did. 

Q And you walked from the street car to your work? 
A Yes. 

Q And you didn’t require any assistance? A No. 

Q And you walked up the steps of the bureau, didn’t 
you? A No. 
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Q Didn’t you testify to that in the pretrial deposition? 
A Not that I walked up the steps. I started up the 
steps and couldn’t raise this foot up, with the pain, and I: 
walked up the ramp way outside, and went around the ! 
side door to evade the steps. 

Q Are you sure the motorman on the street car i 

124 gave you any number to telephone? A I am sure 
he did. 

Q What number? A That I don’t recall He gave 
me a telephone number to call, and told me if I felt that j 
I needed assistance later, or a doctor, to call that number. | 

Q You got to your office unassisted? A Yes. 

Q And you started to do your work? A Yes. 

Q And your work was of a sedentary character? A 
I would not be sure what you mean. 

Q It is a type of work requiring you to be seated? 
A Yes, part of the time. I was a supervisor, and I 
wasn’t seated all of the time, by any means. 

Q Did you supervise other employees there? A I 
did. 

• I 

Q How many? A And at the time I was injured, I[ 
am not so sure just how many was there. It was con¬ 
stantly changing, because it was during the war period, 
and maybe we would have a different number of employees 
today than what we would have tomorrow. 

Q But the majority of your work required you to sit 
at your desk and handle papers, as a statistician? A 
That is true. 

Q And you didn’t have to lift any cabinets, ori 

125 do any work of that type or character? A I havej 
never done any work of that character. 

Q You had messengers in the Government at that time 
who helped you ladies do heavy work, those of you who 
had desk jobs? A We had one messenger. 

Q And it was his job to do the heavy work? A I 
suppose so. 

Q And you would remain at your desk during the 
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greater portion of the time, doing your statistical work? 
Isn’t that true? A It would all depend on what we were 
doing. 

Q Along about 10 o’clock that morning, I believe you 
said, you did call the Capital Transit Company and some 
lady answered the telephone ? A That is true. 

Q Do you remember the number you called? A No, 
I do not 

Q That was important to you, wasn’t it? A Not so 
very important at that time, because I didn’t realize I 
was seriously hurt 

Q So you made no memorandum in these notes you 
kept of what number you called or who it was you called? 
A No, but the person who answered the telephone said 
that the accident had already been reported. 

126 Q You didn’t tell that person you were thrown 
to the floor of the street car, did you? A I just 

told her I was injured in a street car accident, and she 
said the accident had already been reported. 

Q And you asked her to send the company doctor? A 
I told her this number had been given to me to call if I 
needed a doctor, and I told her I felt I was in need of a 
doctor. 

Q That was about 10 o’clock in the morning? A 
About 10 o’clock in the morning. 

Q Bight there where you were employed, you had a 
rest room? A Yes. 

Q And did you have a nurse in attendance? A There 
was a nurse in attendance on the first floor, and we were 
on the fifth floor. 

Q Oh, you have elevators? A Yes. 

Q Did you go down to the nurse? A No. 

Q Did you see any medical person there at your work? 
A I did not. 

• • • • 

127 BY ME. HORNING: 

Q Mrs. Underwood, do you recall when I asked 
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you about using the steps at the Department of Agricul¬ 
ture Building? A Yes. 

Q And do you remember testifying in your pretrial 
deposition that you left and went to the office? A No, 
I do not—not the underpass steps. 

Q Did you walk up any steps? A Yes. You can’t 
get into the building without walking up some steps. 

Q You walked up some steps, and took the elevator? 
A I did. 

Q And went to your office and commenced your work? 
A Yes, sir. 

Q And at that time I believe you told us the back of 
your hand was bleeding? A Yes, sir. 

Q And your knee? A Yes. 

Q And your hose torn? A That is right. 

Q You didn’t mention any of that in your 

128 pretrial deposition, did you? A I don’t recall 
whether or not I did. 

Q And were they still bleeding when you went to the 
office? A Yes, sir. 

Q And you didn’t go to the nurse? A No. 

Q And you didn’t do anything until 10 o’clock? A 
No. 

Q And you didn’t try to get a doctor at work? A No. 
Q There were doctors there, were there not? A No, 
you have no doctors at the Department of Agriculture. 
Q But you have a nurse? A Yes. 

Q Authorized to call a doctor, if necessary? A That 
I don’t know. I have never had a doctor called. 

Q But you called the Capital Transit Company? A 
I did. | 

Q And the lady told you the Capital Transit Company 
had no hospital or doctor? A That is right 

Q And she said that she was going to send some- 

129 body out to see you in a few days? A That is 
right. 

Q And did that person come to see you? A They did 
not. 
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Q I see. Did you call up again? A No. 

Q And you retained counsel right away, didn’t you? 
A About the 10th of June, I believe. 

Q Wasn’t it the 2nd of June? A I am not sure of 
the date. 

Q It was just a few days after the accident that you 
got Mr. Nichols, didn’t you? A I do not recall just 
what day, but before the representative of the Capital 
Transit Company called me, I had retained counsel. 

Q He did call you? A On the 10th of June, I be¬ 
lieve. 

Q And prior to that time you retained counsel? A I 
did. 

Q And since you did, he told you he could not discuss 
the matter with you? Isn’t that right? A No—quite 
the opposite. 

Q And on this day I believe you told us about noon¬ 
time it was you called your husband at his work? A I 
, did. 

130 Q And he came down and got you? A That is 
true. 

Q At that time the Department of Agriculture kept 
accurate records about time lost, even by the hour, did it 
not? A It is supposed to be accurate. 

Q And as far as you know, they were accurate? A 
That is correct. 

Q And you have testified here in Court on the basis 
of those records as being accurate? A Yes. 

Q And if you had taken off a half day, it was up to 
you to make out a time slip and record it? A Other 
than for overtime. If you worked overtime and had any 
overtime, you could take that overtime. In fact, after 
they discontinued the time for overtime, we who worked 
overtime when it was necessary to put in overtime, were 
allowed to turn the slips over—we had so much overtime— 
and those slips were okayed by our immediate superior. 
And then when we took leave, before signing for any 
annual leave, we used the overtime. 
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Q Did you do that on this occasion? A I did. 

Q Isn’t it a fact that you have had access to those ree- j 
ords—isn’t it a fact that the records of the Department j 
of Agriculture showed that you worked the full day | 

131 on May 28th? A That I do not know. It would j 
have showed that, if you take overtime, because you j 

can’t charge overtime. 

Q Then you went on home, and I believe you said you j 
called Dr. Duffey? A That is true. 

Q Dr. Duffey had been your family physician for some 
time prior to this? A He had been. 

Q And what had he treated you for before the acci¬ 
dent? A For cold and sinus. 

Q And that is all? A That is all. 

Q And he treated you for more than two years priori 
to the accident? A No, Dr. Duffey didn’t treat me be-j 
fore 1943. 

Q Well, the accident happened in 1945, and that is two j 
years. A I don’t recall the exact date, the month, Dr.j 
Duffey first treated me, but I think it was in the fall. 11 
know I had cold and sinus. 

Q When you called Dr. Duffey, did he tell you he! 
couldn’t get there until tomorrow? A His nurse did. 

Q His nurse did? A Yes, sir. 

132 Q And you didn’t endeavor to call anybody elsetj 
A No, because it was useless to do it. 

Q You have answered. You said you didn’t do it 

Prior to this accident, you have told us your health was 
excellent. A Yes, it was. 

Q And you hadn’t lost any inordinate amount of time 
on account of sick leave, had you? A Not after I had 
fallen on the ice in 1942. j 

Q And when you fell on the ice in 1942, did you begin 
then to lose a lot of time on account of sick leave? A 
No, I did not. I fell on the 9th of January and was out 
from the 9th of January until the 9th of February. I 
called my office to verify how much leave I took during 
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the year 1942. And I went back to the office on the 9th 
of February, and there was no leave after that 

Q Prior to 1942 you had been in Garfield Hospital, 
hadn’t you! A Yes, I had. 

Q In 1940? A Yes. 

Q And in 1938, also? A No. 

Q Didn’t you go to Garfield Hospital for a heart 

133 condition in 1938? A No. 

Q You deny that, do you? A I don’t think I 
did. I don’t remember having done it. 

Q Let us refresh your recollection and see if you didn’t 
have heart trouble and were hospitalzed in 1938 at Gar¬ 
field. A I have never had heart trouble. 

Q Did you go in there for an examination of a cardiac 
nature? A Yes; but that was in connection with meno¬ 
pause and not heart trouble. 

Q In 1938? A That is true. 

Q And it had nothing to do with a cardiac condition? 
Is that your testimony ? A As far as I know. 

Q And you went again in 1940? A That is correct 

Q And you fell on the ice in 1942? A That is true. 

Q And you injured your left leg, did you not? A 
Yes, when I fell. 

Q When you fell on the ice in 1942, you injured 

134 your left leg. A That is true. 

Q And you testified -on the pretrial deposition 
that you injured your right leg. A I thought it was; 
but I called immediately to check that and got a hospital 
report about being in the hospital. 

Q And it was the same left leg you complained of hav¬ 
ing injured at the time of this street car accident? A 
That is true. 

Q And you had injured it before. 

Had it bothered you in the meantime? A It had not 

Q May I direct your attention to this situation?—You 
have gotten some records, and you have gotten some rec¬ 
ords from the Department of Agriculture— 
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In the year 1942 you took 24 days and two honrs sick 
leave, didn’t you? A That is right. 

Q And, in addition to that, yon took 13 days and four 
hours annual leave? A I don’t know about the annual 

Q You were accustomed to taking a vacation, weren’t | 
you? A Not during the war. 

Q You don’t know whether or not you took that [ 

135 much annual leave during 1942? A I would not j 
be positive about that 

Q Now, then, in 1943, you took 39 days annual leave, 
didn’t you? A Nineteen what? 

Q Forty-three. A I probably did; I don’t know. 

Q You don’t recall that? A No, I do not. 

Q That is a lot of annual leave, isn’t it? A But may j 
I explain to you my husband had pneumonia in 1943, and | 
it was impossible to get somebody to stay with him. And, 
following that, he had a strep infection. And, following 
that, he had measles. So those three periods of time I 
was forced to be out with my husband. 

Q Isn’t it a fact that at none of those periods did you j 
take more than five days at a Tnaximnm, and then only 
once five days? A That I do not recall. Five days 
would be all you would have to take to cover a week’s j 
time. 

Q That happened once. And everything else, all dur- j 
ing the year, were one day and two days off, annual leave?! 
Isn’t that right? A I don’t recall. If you have the rec-! 
ord there to follow, it must be right. 

Q And, in addition to that, you took 29 days’| 

136 sick leave, didn’t you? A In 1943? 

Q Yes. A I don’t recall that. 

Q You don’t deny that? A No, I don’t deny that, j 
Probably that was the time I had sinus, when Dr. Duffey 
treated me. 

Q And that would account for nearly a month’s ab¬ 
sence on account of sinus? A Well, it probably wasn’t! 
all at the same time. 
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Q Then in 1944 yon took 24 days* annual leave, didn’t 
yon? A I took all the—oh, in 1944 annual? 

Q Yes. A Well, yon had to take your annual leave 
from year to year, or you would lose it. 

Q So that is the reason you took it? A Well, they 
come around and tell you to sign up when you want to 
take your leave. 

Q And then, in addition to that, you took 27 days 7 
sick leave, didn’t you ? A In 1944 ? 

Q Yes. A I don’t recall. 

137 Q But you don’t deny it? A I wouldn’t deny 
it, if you have the records there before you; bat 

that I don’t know. 

Q Prior to the accident, you had taken sick leave in 
1945, hadn’t you ? A I don’t recall. 

Q You have no recollection? A Sick leave is a privi¬ 
lege, and so is annual leave. It is granted, and if you are 
sick, you are supposed to take it 
Q Were you sick? A If I took it, I was. 

Q And what was your trouble? A That I don’t know. 
I would have to see the records before I would know. But 
I don’t see how I could have— 

Q You have answered. 

THE COURT (To the witness): Just confine your¬ 
self to answering counsel’s questions. 

BY MR. HORNING: 

Q After this accident, you returned to work, I believe, 
you have told us, in July. Is that right? A The 10th 
of July. 

Q You took off from the 29th of May until the 10th of 
July? Is that right? A When I was injured. 

138 Q Yes. A That is right. 

Q And then you worked without any loss of 
time from then until the 16th of July, didn’t you? A I 
don’t know. I gave you the record this morning. I have 
a copy of the records from the office here. 
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Q I couldn’t follow it. I want to know, please. A 
Just a minute and I will tell you. 

From the 10th to the 16th, that is right 

Q And in going to work and in coming back from work, j 
on that occasion, you used the street cars, did you not? 

A No, I did not. I have never been on a street car since 
I was injured. 

Q Have you tried? A No. 

Q From then until the 3rd of December of that year, 
isn’t it a fact that you took no sick leave? A Well, I j 
didn’t have any. 

Q Is that the reason that you took annual leave? A j 
I had to take annual leave. 

Q So, then, you worked continually then from the 16th, i 
without any break, the 16th of July, until the 25th of July, i 
when you took four hours’ leave. Is that right? A That I 
is right. 

Q And then you worked another week, and took one ! 
hour? A The 31st. 

139 Q That is right, the 31st. That is another week.! 
A The 25th to the 31st. 

Q That is another week, isn’t it? A Six days. 

Q A work week. A No; there are five days in a 
work week. 

Q In any event, you went from the 25th to the 31st, | 
with no time off, and then on the 31st, one hour? A That i 
is right 

Q And then you worked nearly two weeks thereafter . 
without any time off, until you took three hours off in 
August? A That is right. 

Q Then you worked another two weeks and took one 
day off? A What date do you have there—the-29th? 

Q I have August 29, one day off. A That is right 

Q So from the 10th until the 29th, without any time 
off, except an hour? A But I may say when I went 
back to my office, an agreement was made with my super- 
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visor, that any time during the day that I felt I wasn’t able 
to stay on the job, I could go down to the emergency room 
and rest for one hour. 

Q Do you have any records of those? A The emer¬ 
gency room would, I suppose. 

140 Q Then we will subpoena the emergency room 
records. 

Then you worked the entire month of September and 
into October, when you took your next time off, according 
to the records? Isn’t that correct?—8/29/45 to 10/2/45. 
A That is true. 

Q And you took one day off on that? A That is 
right. 

Q And then you went another week and took one hour 
off? A From the 2nd to the 5th is not a week. 

Q Well, that is the only time you lost in the week of 
the 5th of October, was one hour? A On the 5th, yes. 
Q And you lost that one hour then? A Yes. 

Q And you went five days more and took one hour, 
more off? A That is right 
Q And then you went until the 25th of October, when 
you took two days, the 25th and the 26th? Is that cor¬ 
rect? A That is right. 

Q And you went from the 26th of October until the 
7th of November, when only one hour was taken? A 
Yes. 

Q And then another week, before one day was 

141 taken? A That is right. 

Q And then six days, before any additional time 
was taken, and then it was just three hours? A That is 
right. 

Q And then you took off time before Christmas, on 
December 3 to 10? Is that correct? A That is right. 

Q Now, when Dr. Duffey was called to see you, did he 
treat you for your knee? A Yes, he did. 

Q And did he treat you for anything else? A He 


treated me for my back, he treated me for my knee, he 
bound my ankle, and he also treated my hand. 

Q Did he put your ankle in a cast? A In a plaster 
cast, but—I can’t think of the word I am trying to reach 
for—he taped it, I guess would be the way to express it. 

Q You went, I believe you said, after Dr. Duffey saw 
you, to Garfield Hospital for some X-rays? A Yes. 

Q Your back was X-rayed? A Yes. 

Q Your knee was not X-rayed, was it? A No. 

Q No other part of you was X-rayed, was it? 
142 A I am not sure. 

Q And Dr. Duffey told you that the X-ray whs 
negative for any bone or joint injury? Isn’t that correct]? 
A No; he told me the X-ray was negative for any broket 
bones. 


Q And prior to this time, you had had some trouble 
with your back, hadn’t you? A Not after I had gotten 
up and gone back to the office. 

Q You had never had any trouble with vour back? 
A I don’t recall it. 

Q Before the accident? A Do you mean before the 
street car accident? 

Q Yes. A Sure, I had trouble with my back when 
I first fell on the ice. 

I 

Q And that trouble, in your back, consisted of pain 
in your back, didn’t it? A There was some pain in 
there, sure. 

Q And that pain peristed off and on, intermittently, 
from 1942 until 1945, didn’t it? A No, that isn’t true.' 

Q Do you remember being admitted to Sibley Hospital 
for this manipulation in February, 1946? A Yes. 
143 Q And, in connection with your admission, your 
personal history was taken by the doctor at the hos¬ 
pital, wasn’t it? A I don’t recall a doctor having taken 
my personal history. 

Q Well, somebody took your personal history, whether 
a doctor or not. Isn’t that right? A I suppose they 
did. I don’t recall. 
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Q And that was recorded in your hospital record in 
your case? Isn’t that right? A If that is customary. 
I don’t know. 

Q You saw that at the time? A Yes. 

Q That was done when you were in Sibley Hospital 
in February, 1946? Isn’t that right? A It possibly 
was; I am not sure. 

Q And didn’t you at that time state, to whoever it 
was taking your personal history, that you had had trouble 
with your back for many years? A No, I did not. 

Q Didn’t you further state at that time that the con¬ 
dition, the reason you were in the hospital on that occa¬ 
sion, was that you had further hurt your back by endea¬ 
voring to prevent yourself from falling, and had strained 
it? A I did not 

144 Q That wasn’t true, was it? A No. No such 
statement was made by me. 

Q Now, how long after your injury in 1942, when you 
slipped on the ice and hurt this left leg, how long did your 
back pain persist? A Pardon? 

Q After you had slipped on the ice in 1942, and hurt 
your left leg and your back, how long did this back pain 
persist? A There was no indication that my back was 
hurt when I fell on the ice in 1942. If you will look at 
the report from the hospital, it doesn’t show my back was 
hurt then. But naturally when you get a fall and your 
hip is hurt, your back isn’t going to be in such good con¬ 
dition. But as far as the hospital reports go, you have no 
report that my back was injured in 1942. 

Q I am not talking about the hospital reports; I am 
asking you to tell us yourself, irrespective of what might 
be contained in the hospital records, how long you had 
trouble with your back prior to the accident in May of 
1945. A I had had no trouble with my back, other than 
during the time I was sore and shaken up from the fall 
on the ice. 

Q Now, so that we can get the chronology of this cor- 
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rect, you didn’t go into any hospital in the District of 
Columbia or elsewhere other than these occasions?— 

145 1938 in Garfield; 1940 in Garfield; 1942 in Sibley. 
A I am not so sure I was in Garfield Hospital in 

1940. If I was there in 1938,1 wasn’t there in 1940, because 
I had been only in Garfield Hospital one time, until I went! 
back there for X-rays. 

Q Was there any other hospitalization you had between 
1938 and 1945, other than these I have told you? A Not 
to be hospitalized. I went to Governor’s Island to visitj 
my son-in-law, who was an officer in the Army, and he 
wasn’t very pleased over the progress I was making. 

Q Wait a minute. I am talking about prior to the 
accident we are concerned about here now, before May] 
28, 1945. You had been in the hospital, in Garfield, in 
1938, 1940. A No; if I was there in 1938,1 wasn’t there 
in 1940. 

Q Either one, 1938 or 1940. A One of the dates is 
wrong. 

Q Then you went to Sibley in 1942, when you fell and 
hurt your hip and left leg? A That is true. 

Q And there was no other hospitalization? A I don’t 
recall any other. 

Q Give us your best recollection. Are you sure aboul! 
it? A No, I am not sure; I am not sure of anything 
much anymore. But I do not recall having been rri 

146 any other hospital, and I am sure if I was in 4 
hospital— 

Q After this accident, in May of 1945, you were not 
hospitalized by Dr. Duffey as a result of this accident^ 
were you? A After May, 1945? 

Q Yes. A I left the hospital in June, 1945. 

Q Aren’t you mistaken? We are talking about 1945, 
at the time of this accident A I am sorry. 

Q Dr. Duffey didn’t send you to any hospital, did het 
A No. 

Q And the treatment he gave you was what might be 
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characterized as home remedies? Isn’t that right? A 
I suppose. I don’t know what to call it. 

Q You know what I mean by home remedies, don’t 
you? A Yes, I probably do. 

Q And the principal thing, you say, was your ankle, 
at that time ? A No, I didn’t say that. 

Q Did you say it was your ankle? A No, not the 
principal thing. The principal thing was my back. 

Q Didn’t you tell us, in the pretrial deposition, that 
your ankle bothered you and continued to bother 
147 you and, at the time of the deposition last year, it 
still bothered you? A And it still does. 

Q You didn’t report that to Dr. Pelland, did you? A 
Yes, I did. 

Q Did he examine it? A I think he gave me a very 
thorough examination and examined me from head to foot, 
as well as I remember. 

Q You stated the X-ray report to Dr. Duffey was that 
you had no broken bones in your ankle; but you stayed 
off 30 days because of the ankle and back? A That is 
true. 

Q And there was no broken bone? A No broken 
bone, but because of the other injuries I have sustained. 

Q What other injuries that you have sustained? A 
Well, I will leave the doctor to tell us that. 

Q Oh, you don’t want to tell us that. But you stayed 
off about 30 days, and then went back to work. 

You saw Dr. Pelland in October of 1945, didn’t you? 
A That is true. 

Q And Dr. Pelland made a thorough examination of 
you? Is that right? A Well, I suppose it was thorough. 

Q Did he treat you in any way for anything 
14S other than the neck? 

Q What else? A I took physiotherapy for my 
back, for my hip, and my neck. 

Q You got no treatment for the ankle? A I don’t 
recall about that. 
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Q And you got no treatment for the leg? A Oh, yes; j 
I had treatment for the leg. 

Q You did? A Yes. j 

Q What did Dr. Pelland do about your leg? A Dr.! 
Pelland didn’t do much of anything; it was his nurse! 
who did. 

Q Did you have anything wrong with your arm? A 
Yes. | 

Q Did he treat you for your arm? A He carried me 
to the hospital and did the stretching for my neck and 
shoulder. 

Q That was hurting you on the left side? A Yes. 

Q And just shortly after that, you had this left breast 
removed on account of cancer? A In October. 

Q And you had had pains in the left side in the area 
of your shoulder and breast for sometime prior; 
149 hadn’t you? A That is not true. I had had pains 
in the shoulder, but the first pain in my breast wa^ 
just three weeks before being operated on. 

Q And when was it the pain in the shoulder com+ 
menced? A Immediately after I was hurt, when I re¬ 
ported back to the office, for days I couldn’t raise my left 
arm to comb my hair. j • 

Q You told Dr. Duffey about the pain in the shoulder? 
A Sure. j 

Q You were not X-rayed in the hospital for any pain 
in the shoulder? A That I don’t know. You would 
have to look at the X-rays to see what I was X-rayed for. 

Q And then you went a few times to Sibley Hospital, 
as you have told us about, for this neck stretching; and 
then Dr. Pelland put you in Sibley Hospital for thip 
manipulation of your back? Isn’t that correct? A That 
is right. 

Q Then in May Dr. Pelland did this exploratory opera¬ 
tion you have talked about? A That is true. 

Q I am just trying to get the chronology. A Yes. 

i 

i 

i 

i 
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Q And in October you had your breast removed? A 
That is right. 

150 Q And that was October of 1946? A That is 
true. 

Q And since that time you have been going back for 
X-ray therapies and are still doing that today? Isn’t that 
right? A No, that is not correct. 

Q Didn’t you testify in the pretrial deposition you were 
still, on February 21, 1947, taking X-ray therapy at Gar¬ 
field Hospital? A I took 22 treatments, and I began 
them in November, I believe, and I went five days a week, 
until I had had 22 treatments. 

Then following that, they skipped a few weeks, and I 
went back for a check; and when I did go back for a check, 
I did have a treatment. But I do not recall the last date. 
But I haven’t been in quite sometime. 

Q And when you testified at page 9 of your pretrial 
deposition about your ankle, that when you returned to 
work it was better and out of the cast, you didn’t mean a 
plaster Paris cast, did you ? A No, just this— 

Q Just a tape bandage, that is what you meant, isn’t 
it? A Whatever type it was. But following that, after 
I went back to work, the ankle did swell so that it 

151 would have to be taped at times. 

Q Did Dr. Duffey do all of that? A Yes, he 
did. 

Q Now, after Dr. Pelland did this back exploratory 
operation, in May, you saw him only four times between 
then and October? Isn’t that right? A I am not too 
sure about that. 

Q It wasn’t any more than that, was it? A Pardon 
me? 

Q It wasn’t any more than that? A Whatever his 
records would show, I suppose. 

Q And then thereafter you didn’t see him, until May 
of last year, when he gave you an examination, when this 
case was about ready to come on for trial? Isn’t that 
right? A That is true. 
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Q And in that intervening period, yon saw no other j 
orthopedic surgeon? That is true, isn’t it? A Dr. Pel- 
land told me, when he operated on me, that if the operation j 
wasn’t a success, there was nothing further to do. 

Q You have answered the question. 

THE COUBT (To the witness): Please confine your¬ 
self to answering questions. 

BY MR. HORNING: j 

152 Q And Dr. Duffey is still treating you? A That ' 
is right. 

Q And that is the only doctor you have had over thisj 
period of time? A From the time of the operation? 

Q I mean, after you ceased going to Dr. Pelland. A 
Yes. j 

Q Up to the present time? A That is true. 

Q You mentioned Dr. Dodge. A That is true. 

Q And he-is a chiropractor? A That is right. 

Q How many visits did you make to him? A Four, 

I believe, or maybe eight; I am not sure. 

Q That wasn’t on the advice of Dr. Duffey, was it? 
A No, it was not. j . 

Q Or on Dr. Pelland’s advice? A No, it wasn’t 
Q You mentioned on direct examination that you heard 
some glass fall at the time of this collision? A I did. 

Q That wasn’t on your car, was it? A That I couldn’t 
say. 

Q You didn’t observe where it was? A Nd. 

153 Q Or whether or not it was even on either caif, 
did you? A No, I couldn’t say where it was. 

There was just this terrific crash, and people screaming, 
as they usually do. 

Q You didn’t mention that aspect in your pretrial 
deposition at all, did you? A I might not have. 

Q Didn’t you tell us on direct examination that the 
doctor, Dr. Duffey, put your leg in a plaster cast? Didn’t 
you tell us that yesterday? A I do not recall having 
said a plaster cast. 


I 
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Q If you did, that was in error, wasn’t it? A Yes. 

Q You mentioned about sleeping on a board. What 
you mean is one of these boards that you get from Hechin- 
ger Company, or some other company, that goes between 
the springs and the mattress, don’t you? A No; it is 
just a stiff board, like an extension leaf in a table, that is 
simply plain—not one of those thin boards that comes from 
Hechinger’s. 

Q You don’t sleep on that, do you? A No—with my 
mattress on it. 

Q And what kind of a mattress do you use? A A 
Beautyrest. 

Q And the Beautyrest mattress sets on top of 

154 the board, and the board on top of the springs? 

A The springs are on boards underneath, instead 

of being hooked on the edge of the bed as they are sup¬ 
posed to be. 

Q And between you and the board there is a Beauty¬ 
rest mattress ? A Yes. 

Q And you tell us that is uncomfortable? A Well, 
it isn’t as comfortable as you would think. 

Q I happen to use one myself. A Well, you ought to 
know, then. 

Q When you mentioned Columbia Hospital, as to X- 
rays having been taken, do you mean the institution up 
at 22nd and Pennsylvania Avenue, or thereabouts? A 
No. 

Q Which hospital? A At about 18th and I, I believe. 

Q You mean the Medical Building, instead of the Co¬ 
lumbia Hospital? Is that right? A I believe 18th and 
I; the reports there will show where they are from. 

Q You don’t mean you were ever in the Columbia 
Hospital? A No, not the Columbia Hospital for Women. 

Q You know the one I mean? A Yes. 

155 Q You were not in there? A No.* 

Q And whatever X-rays were taken there, it 
was Drs. Groover, Christie and Merritt, in their regular 
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office building, around 18th and I? A It seems I went 
to two different buildings, as best I remember. 

Q I ask you that because you have referred to it in 
your testimony as Columbia Hospital. A Well, it wasn’t 
Columbia Hospital. 

Q I wanted to be sure it wasn’t at that hospital you 
went. A No; that is right. 

Q These notes you have been reading from, were they 
made by you contemporaneously with the transactions thalj 
they purport to record? A Pardon? 

Q Were the records from which you have been reading 
and which you have in your pocket, were they made con¬ 
temporaneously with the events? A Yes. They were 
made in chronological order of the events. 

Q As you went along? A That is true. 

THE COURT: (To the witness) How did yot( 
156 come to make those notes ? 

THE WITNESS: Because I was in a condition 
that I was afraid I would forget and not be able to state 
accurately the dates and as to the happenings, and ]j 
wanted a record. 

BY MR. HORNING: j 

Q You told us that your employment was terminated 
by the Government in July of 1947? A No. It waq 
terminated July, 1947; but it was retroactive to the last 
day I had been on the payroll, in 1946. 

Q Then the action of termination occurred—that is all 
I mean—in July of 1947? A Sure. They had to carryj 
me on a year’s leave without pay. 

THE COURT (To the witness): Suppose you confine 
yourself to answering the question. 

BY MR. HORNING: 

Q And you took action to ask for the retirement, didn’t! 
you? A What? 

Q Didn’t you take action to ask for the retirement? A 
Sure. 


Q Didn’t you tell us this morning that the Governs 
ment took it without any action on your part, and re^ 
tired vou? A No, I did not, no. I am sure I did not. 
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Q So you requested the retirement? A I had 

157 to, when the year’s leave without pay was up. 
There were three alternatives I had. One was to go 

bad: to the office, if I were able; the other was to be 
retired with disability or to be separated from the rolls. 

Q And then, in connection with that, you were exam¬ 
ined, were you not? A I was. 

Q By Dr. Douglas ? A Yes. 

Q And weren’t you advised by Dr. Douglas that the 
reason for your retirement was the carcinoma of the 
breast? A No, indeed. 

Q With possible metastasis following that? A No, 
I wasn’t. My retirement dates back to before I had the 
carcinoma. 

Q You have answered the question. That wasn’t the 
reason for your retirement from your Government job. 
A No; I had no report from Dr. Douglas. 

Q When you gave us the item of nurses, of $348, was 
that only for nurses prior to your operation as a result of 
the cancer? A Yes. I only had $20 for that. 

Q And you gave us an item for drugs and medica¬ 
tion. Did you record each one of those as you bought it? 
A What? 

158 Q Drugs. Did you make a note each time you 
bought any drugs? A No. All the drugs I bought 

are not included in that, because oftentimes instead of 
having— • 

Q You gave us a figure for drugs. A I did. 

Q And I ask you whether you recorded in your notes 
what you purchased, each time you purchased it. A I 
did not record what I purchased. I recorded the amount 
paid, and quite a bit of it you have the receipts for. 

Q It was only amounts paid, and not what it was, that 
you purchased? Is that correct? A It has all been paid. 

Q I mean, you don’t tell us what it was you bought; 
you just say, “ Drugs, $264.93”. A That is true. 

Q I just wanted to know how you arrived at that 
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figure. A That is the amount spent for drugs, month! 
bv month. 

Q And did a doctor order all of those drugs! A I! 
don’t recall having bought any—I might have bought! 
dressings the doctor didn’t order, because after I went 
home, I had dressings to pay for—and I don’t recall any 
others. 

159 . Q You went to Virginia Beach, you said? A 
That is true. 

Q And that was at the direction of Dr. Pelland? Is j 
that correct? A Dr. Pelland and Dr. Duffey, both. Dr.j 
Pelland said he would not think of letting me return toj 
work without me going away, and he recommended that I! 
go to the beach some place. 

Q He recommended that you go to Virginia Beach? Aj 
No, he didn’t recommend Virginia Beach. But in trying j 
to decide on a place.to go, it was difficult to get reserva-j 
tions at places during the war. 

Q Isn’t it a fact that you suggested to Dr. Pelland,! 
wouldn’t it be well for you to go away, and he agreed 
with you? A No, that is not true. 

Q You took your husband with you? A I did. 

Q And part of this bill is for your husband’s stay 
with you at Virginia Beach? Is that correct? A Yes, 
that is true. 

Q But you have given us the figure which includes! 
both? Is that right? A Self and companion, that isj 
true, because I couldn’t go alone. 

Q You have told us of a lot of maid service, inj 

160 bre akin g down an item of $2,986. Were these all | 
the same maid? A No, indeed. 

Q They were all different maids? Is that right? AI 
Well, I don’t know what you mean by “all different! 
maids”. 

Q How man y did you have? A I will have to get the! 
list, and I can tell you. 

I believe I had ten. Two of them were the same maid 



62 A 


over two different periods of time, which would make 
eight maids. 

Q Do you have any receipts from them? A My attor¬ 
ney, I think, has the receipts—other than from the present 
maid, the one working now; I haven’t gotten a receipt 
from her. 

Q Did you ever ask Dr. Pelland whether you could 
return to work at any time? A Sure. That was upper¬ 
most in my mind all the time—when would I be able to 
go back to work? 

Q And did Dr. Pelland tell you you could never return 
to work? A I do not recall if he did or not. He never 
did tell me a date that I could return to work. 

Q And you never did see him for two years, that is, 
for two years prior to May, 1948? A I do not recall 
the date I last saw him, until May, 1948. 

161 Q And did you ever ask Dr. Pelland whether 
you could ride on a street car? A Pardon? 

Q Did you ever ask Dr. Pelland whether you could 
ride on a street car? A No. 

Q Did Dr. Duffy ever tell you you could never return 
to work? A Yes, he has. 

Q And when did he tell you that? A He told me that 
when it came to the point of making a decision about what 
to do about being separated from the Government. 

MB. HORNING: That is all, Your Honor. 

• • • • 


Redirect Examination 

• • • • 

162 BY MB. NICHOLS: 

Q Directing your attention to the time you fell 
on the ice in 1942, following your hospitalization and 
treatment for the injuries sustained in that fall, did you 
have any trouble with your ankle from that time until the 
time of the accident in May, 1945 ? A I did not. 

Q Did you have any trouble with your back? A Not 
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after I returned to work, no. 

MR. NICHOLS: That is all, Your Honor; thank you. 

• • • • 

164 Joseph E. Thomas, 

Called as a witness in behalf of the plaintiff, and 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

! 

• • • • 

BY MR. NICHOLS: | 

165 Q Do you know the plaintiff, Mrs. Underwood, in 
this case? A No, I don’t 

Q You have never known her? A No, I haven’t 
Q Were you a passenger on one of the street cars of! 
the Capital Transit Company on the date of May 28, 
1945? A Yes, I was. 

Q Was that street car involved in an accident on 14th 
Street, somewhere between Pennsylvania Avenue and Con¬ 
stitution Avenue? A Yes, it was. 

Q Do you have any independent recollection of the 
accident? A Well, the one car stopped, and the other 
one ran into it. 

Q Could you describe to the Court and jury the 

166 force of the collision, if any? A No, I don’t re¬ 
member. 

Q What street car were you on, if you recall? A I 
was on the front street car. 

Q Do you know at this time why the front street call 
stopped? A No, I don’t. 

• • • • 

THE WITNESS: I don’t remember how much of d 
force it was. But the back street car hit the front one; 

• • • i 

Q What did the result of the collision do to you? A 
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Well, I have a bad leg and I had just gotten out of the 
hospital, and it started that to hurt. It bothered me for 
a couple of days. 

Q Were you thrown up against the side of the 

167 street car you were a passenger of? A No. 

• • • • 

Q What happened to you as a result of the collision? 
A It just jarred my leg a little. 

Q Was there any sound as a result of the collision, 
that you heard ? A I can ’t remember any sound. 

Q What action was taken by the operator of the street 
car you were a passenger in? A He asked me if I would 
give him my name and address, and I told him I would. 

Q Who was operating the street car you were a pas¬ 
senger of? A I don’t know. 

Q Was it a man or a woman? A I don’t remember. 
Q You have no interest in this case? You were sub¬ 
poenaed to come here? A Yes, sir. 

ME. NICHOLS: That is all. 

ME. HOENING: No questions. 

• • • • 

168 Joseph C. Vincent , 

• • • • 

169 Direct Examination 

• • • • 

BY ME. NICHOLS: 

Q What is your business? A My occupation? 

Q Yes, sir. A Operator for the Capital Transit Com¬ 
pany. 

Q How long have you been an operator for the Capital 
Transit Company? A 27 years and seven months. 

Q Have you operated most of the types of street cars 
that the Capital Transit Company has? A Yes, sir. 

Q Have you operated the 200 type? A Yes, sir. 

Q I invite your attention now to May 28, 1945. Were 
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you operating a street car for the company on that date, 
that was involved in an accident! A Yes, sir. 

Q In which direction were you operating the 
170 street car? A I was going to the Bureau of En¬ 
graving, going south on 14th Street. 

Q At the- point where the accident occurred, is the 
roadway there downgrade slightly, upgrade slightly, or 
level? A Well, it is a little downgrade. 

Q A little downgrade? A Yes. 

Q Do you recall the condition of the weather on the 
date in question? A I do not 

Q Do you recall what time of the day the collision 
took place? A 8:35. 

Q And on that occasion, what type street car were 
you operating, sir? A PCC. 

Q Describe to the Court and jury what you mean by a 
PCC type street car? A It is a new type of street car 
that they have. It is a car with three brakes on it 

THE COURT: Was that the new type or old type car? 

MR. HORNING: It is the new, streamlined car. 

• • • • 

174 BY MR. NICHOLS: 

Q Mr. Vincent, on the occasion of the crash, had you 
come to a stop? A I was completely stopped, and un¬ 
loading passengers. 

• • • • 

176 Q Can you describe to the Court the force of 
the collision, if there was force, and such informa¬ 
tion as you can? A Well, I was standing there unload-, 
ing passengers, when I felt a bump at the rear of the car. 
Of course, I couldn’t see back; I wasn’t looking back. I 
was looking at my doors. But I felt a bump, and when 
I looked back I saw the other car had bumped me. 

Q Was there any glass broken in your street car? A 
No glass and nothing was broken. 

Q Did you go back and inspect the street car that had 
bumped you? A I went back to the back of the car, yes. 
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Q To the back of your own car? A The back of my 
car and the front of the other car. 

Q Did you get out on the street? A Yes, sir. 

Q Did you talk to the operator of the other car? A 
No, I did not. 

Q Do you know the name of the operator of the other 
car? A I don’t now. Her name was Rosie something. 

• • • • 

177 BY MR. NICHOLS: 

Q It was a lady operator, was it? A Yes, a ' 
lady operator. 

Q Mr. Vincent, can you describe the force of this 
bump? A Well, I was sitting there, with the parking 
brake on, and when it hit, it didn’t move my car any at 
alL 

Q That parking brake is that apparatus that throws 
these four brakes down on the track, is it? A No. 

Q What is the parking brake? A It is just air, put 
on there by air. 

Q And the brakes are held on the wheels by the force 
of compressed air? A That is right. 

Q And you were operating a new type street car? 
A That is right. 

Q How many witnesses’ names did you secure? A 
Three. 

Q And you later gave them to the company. How long 
were you at the scene because of the accident, approxi¬ 
mately? A . How long was I? 

Q Yes. A About five minutes; exactly five min- 

178 utes it was, • • • 

• • • • 

Cross-Examination 
BY MR. HORNING: 

Q Just one or two questions, Mr. Vincent: You had 
abount 35 passengers on your car when this bump oc¬ 
curred? Is that correct? A Yes, sir. 
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Q And were any of those passengers injured? A No. 
Q Did you ask them all? A Yes, sir. 

Q .And you asked for witnesses, and only three gave 
their names, and you turned those in? A Yes, sir. 

Q And no damage was done at all to your car? A 
' Not a bit 

179 Q Not even a piece of glass broke? A No, sir. 
Q You went back and inspected it? A Yes, sir* 
Q And you inspected the front of the old type car, 2171! 
A Yes, sir. 

Q Was there any damage done to that? A No dam¬ 
age at all. 

Q Was there any glass broken at all? A No, sir. - 
Q Was there anybody in your car thrown down? A 
No, sir. 

Q Was anybody thrown out of his seat? A No, sir.; 
MB. HORNING: That is all, thank you, sir. 

• • • • 

187 Deposition of Dr. Philip O. Pelland 

• • • • 

“Q Will you state your full name, please? A 

188 Dr. Philip 0. Pelland. 

MB. HORNING: 

“I concede Dr. Pelland’s qualifications as an ortho¬ 
pedic surgeon in the District of Columbia. ,, 

I 

• • • • 

“Q Dr. Pelland, when did you first see Maude J. 
Underwood? A My record shows that I saw her first 
on the 2nd of October, 1945. 

“Q What did she come to you for, sir? A She camej 
to me because of her disabilities. Do you want the his-; 
tory? 

• • • • 

j 

“Q You did make an examination at the time? A 
Yes, sir. 
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“Q What did your examination show, Dr. Pelland ? A 
My examination revealed a well-developed, well-nourished 
white female. 

189 ‘‘There was a small degree of limitation of motion 
in the cervical spine, but particularly to the left on 

rotation, otherwise no abnormalities of the neck could be 
demonstrated on physical examination. 

“The left shoulder presented a normal range of motion 
in all directions, both actively and passively. 

“There was no evidence of any atrophy of the shoulder 
girdle muscles on the upper extremity on the left side. 

“The patient stood in fair posture. 

“There was a very slight degree of scoliosis present; 
spinal motions were free in flexion, somewhat limited in 
extension; lateral bending and rotation was free on both 
sides; straight leg raising was normal on both sides. 

“Q Go right ahead. Doctor. A That was what the 
examination showed at the time I saw her. I then treated 
her and she didn’t make any progress, did not improve. 

“Q What treatment did you render because of your 
findings? A At that time I gave her physical thera¬ 
peutical treatments consisting of diathermy and massage. 

“Q What portions of her anatomy did you apply such 
treatment to? A I think it was the neck and back. 

“Q Did she show any improvement because of 

190 the treatments, Doctor? A No, she did not seem 
to respond to the treatment. At that time she com¬ 
plained bitterly of her neck, pain in the neck, so along 
about the 1st of January, I think, 1946, that would be 
about the 11th of January of 1946, I took her into the 
hospital as an in and out patient. She was not confined 
to the hospital, but I took her there because we had the 
apparatus with which to stretch her. 

“Q Did you have any X-ray pictures taken prior to 
taking her into the hospital? A Well, I suppose I did, 
I don’t remember. Let me check; yes, I had X-rays on 
the 31st of December, 1945, made at the offices of Doctors 
Groover, Christie, and Merritt. 
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“Q What did their examination show, Doctor? A An 
examination of the cervical spine shows no evidence ofj 
bone or joint injury. There is some thinnin g of the discs! 
between the sixth and the cervical vertebrae, a narrowing! 
of the corresponding intervertebral foramini. 

“So then on the 11th after taking her to the hospital, 
as I say, as an in and out patient, and with a halter in 
the block and tackle, we stretched her neck on several 
occasions, I don’t know just how many, but I took her 
several times. I do not have a note as to how many. 

“Q How long did these stretching treatments take? 
I mean, how long was she confined to the hospital?! 

191 A Oh, just five or ten minutes, just like coming 
- to my office, except that I did not have the apparatus 

in the office to do it. 

“Q Now, did the stretching treatment bring any relief 
to the suffering she was complaining of? A I as I recall, 
she complained less of her neck, but then at that time she 
complained a great deal of low back and sciatic pain. It 
seems that when I first saw her the predominant complaint 
was in the neck, although she also complained of the 
sciatica. 

“Q By sciatica, you refer to the back? A Yes, low 
back, referred sciatic pain. During some time in there we 
reexamined her because of the persistence of her com¬ 
plaints. j 

“Q What did you find? A The reexamination rej 
vealed the presence of anaesthesia to pin pricks through¬ 
out the distribution of the fourth and fifth nerve roots. 

“Q Did you say left nerve roots? A I didn’t make a 
note, but in whichever one she had the pain. 

“Q Did you make a further examination? A Exam¬ 
ination of the low neck, X-ray reports about this time 
show no evidence of bone or joint injury. There was, 
however, some slight productive changes at the 

192 margin of the third lumbar vertebra, and a slight 
malalignment of the third lumber vertebra with the 
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second. This I did not think was of any great clinical 
significance; I thought it was probably a developmental 
condition. 

“Q Now, because of these findings, these neurological 
findings, Doctor, what was your diagnosis at the time, as 
you reported it? A At that time I made a diagnosis of 
a rupture of the intervertebral disc at the level of the 
fourth and fifth lumber vertebrae. 

“Q And what was your thought at the time as to ' 
what caused the rupture of this disc?” 

• • • • 

“THE WITNESS: Well, of course, my opinion was 
that she had a rupture of the intervertebral disc. I was 
conversant with the history that she had given me of 
having had an injury. I couldn’t say then and I can’t say 
now whether any one isolated trauma would cause a rup¬ 
ture of the intervertebral disc. 

‘ ‘ Q Would you say that it could ? ’ ’ 

• • • • 

193 “THE WITNESS: I say a single isolated, 
trauma of the type that she stated had occurred. 

“Q What was the further treatment that you recom¬ 
mended at this time, Doctor? A I advised Mrs. Under¬ 
wood that there was no treatment other than an explora¬ 
tory operation on the lumbar spine to confirm the diag¬ 
nosis, with the hope that it would relieve that sciatica. 

“Q Now, did you recommend such an operation, Doctor 
Pelland? A Yes, sir. 

“Q And did you perform such an operation? A Yes, 
sir, I did. 

“Q When did you perform this operation? A The 
operation was performed on the 11th of May, 1946. 

“Q And what did the operation consist of? A 
Straight incision over the spinous processes, muscles 
stripped on left side from spinous processes and 

194 laminae of the third, fourth, and fifth lumbar and 
first sacral segment. 
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4 4 The ligamentum flavmn between the fourth and fifth 
was identified and removed with some difficulty. The 
fourth lumbar vertebra was freely movable on the fifth, j 
and the laminae had overlapped causing the ligamentum 
flavum to be buckled between them. The lamina space was j 
enlarged and root exposed. 

“No herniation was found. The ligamentum flavum 
was then removed between the fifth lumbar and the first J 
sacral and considerable epidural bleeding encountered, but j 
no herniation could be found. Bleeding was controlled! 
with muscle packing. The muscles were sutured and wound I 
closed without drainage. 

• • • • 

“Q And between May 11, 1946, and the date of report j 
on May 8, 1948, did you continue to see the p l aintif f , Mrs. i 
Underwood? A Well, I saw her up to the 12th of Sep¬ 
tember, 1946, and then I have no record of seeing her again 
until the 6th of May, 1948. j 

• • • • 

195 “Q Did she show any improvement because of 
the operation? A The answer to that is that i! 
talked to her and examined her on the 6th of May, 1948, j 
at which time she stated she continued to have discom-i 
fort in the back and the left lower extremity, although j 
she feels that the pain is less than previous to operation. 

“ Q Did you make an examination on May 6, 1948? A| 

Yes, sir, I did. j 

“Q What did that examination show? A Patient; 
stood in good posture; motions of the spine were rela¬ 
tively free except for some limitation at extreme flexion 
and extension, and these motions were performed rather 
guardedly. There was no spasm in the erector group. 

4 4 The left lower extremity showed a one-inch atrophy 
of the thigh, and one-quarter inch of the calf by actual 
measurement. 

“The Achilles reflex on the left side was sluggish in 
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comparison with the right, and there was some diminntion 
in sensation to pin scratch on the left side in the fifth 
group distribution. 

“Q You formed an opinion at that time, Doctor. 
196 Will you give us that opinion? A My opinion was 
that this patient had made some improvement as a 
result of the operation of May 6,1946. 

“As indicated, we were unable to prove the presence 
of a herniated intervertebral disc. The looseness of the 
vertebral bodies and the buckling of the ligamentum flavum- 
was undoubtedly because of low pressure which gave rise 
to the sciatica. This would presuppose some rupture of 
the annular ligament, and the rupture of the ligament may 
or may not have occurred from isolated trauma. There 
is no way I can say which.” 

• • • • 

199 (The reading from the deposition was resumed, 
accordingly:) 

“Q Doctor, have you seen Mrs. Underwood since May 
6,1948? A I have no record of having seen her. 

“Q Doctor, the purpose of the stretching was or was 
not for back alignment? A No, the purpose of it was— 
well, yes, partially for back alignment, and to relieve the 
sciatica. 

“Q Sciatica in the low back? A In the leg, in the 
left lower leg. 

• • • • 

“Q Was Mrs. Underwood able to do any physical 
work at the time you examined her on May 6? 

200 And then that was reframed— 

“Q From what you saw. A Yes, sir, I think 
she could have done some work when I saw her then. 

“Q Would she have been able to do any work that 
required her to bend down? A I think it would have 
been difficult. It certainly would have been difficult for 
her to do any lifting.” 
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“Q Would it have been possible for her to ride on 
the street car in order to go to and from a work she may 
have been able to do, wanted to do? A I think she could 
ride on the street car, yes. 

Q You haven’t seen her since May 6, as far as you 
know ? A No, as far as I know I have not. 

“Q Doctor, did you make a charge to Mrs. Underwood 
for your services in treating her? A Yes, sir. 

‘ i Q What was that charge ? 

• • • • 

.201 “Q That is a total of $429, as I add it. A Yes, 
sir. 

• • • • 

I 

11 Cross-Examination j. 

“BY ME. HOKNING: j 

“Q Doctor, when you first saw Mrs. Underwood, her 
complaints were entirely subjective, were they not? A 
Yes, sir. 

“Q You saw at that time nothing objectively which 
would give rise to any of these numerous complaints 
202 you have mentioned? A Yes, there was a small 
degree of limitation of motion in the cervical spinel 

“Q Was that objective, or did she simply say so? 4 
No, it was objective. 

“Q Doctor, you mentioned, while reading this report 
February, 1946, that she had a scoliosis in the spine? A 
Yes, sir. 

“Q Does that mean a curving of the spine? A Yes, 
sir. 

“Q And that is congenital in nature, isn’t it? A 
Most often. 

_____ I 

“Q By congenitial I mean from birth. A Well, de¬ 
velopmental as the years go on. 

“Q And that is what you mean in your report, devel¬ 
opmental as the years go on? A Yes. 

“Q That is, increasing with age? A Not necessarily. 
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kyphosis is usually, or more usually associated with ad¬ 
vancing age rather than scoliosis. 

“Q This scoliosis, in your opinion, was not due to 
trauma, was it? A No, sir. 

“Q And by trauma, of course, you mean a blow or 
injury, Doctor? A That is right. 

203 “Q And that diagnosis of scoliosis was con¬ 
firmed by the X-ray report which you mentioned, 

was it not? A No, it was not noted on the X-ray find¬ 
ings. 

“Q Do you have the X-ray findings on January 24th? 
A Yes, sir. 

“Q I direct your attention to the portion which says, 
in the first sentence, examination of dorsal and lumbar 
spine shows marked exaggeration of the anterior-lumbo¬ 
sacral curve. A That would not be scoliosis, Mr. Hom¬ 
ing. That would be in the lateral projection, and when 
you are looking at it from the lateral view, there is a 
normally anterior curve there, but those films showed an 
exaggeration of that which, in other words, clinically would 
mean sway-back. 

“Q Is there a distinction between sway-back and scoli¬ 
osis? A Yes, scoliosis is a rotary lateral curvature, and 
sway-back is anterior curvature. 

“Q And that sway-back condition would be congenital 
in nature, would it not, Doctor? A Yes, sir. 

“Q Not because of trauma? A No. 

“Q And that would predispose low back pain, would 
it not? A Yes. 

204 “Q And this patient complained of low back 
pain? A Yes, sir. 

“Q The cervical portion of the spine which you men¬ 
tioned, is that the uppermost portion of the spine? A 
Yes, it is the neck. 

“Q And you did not see anything there which, in your 
opinion, could result from trauma, did you, Doctor? A 
No, sir. 
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“Q And the treatment which you gave, which you chart 
acterized as this stretching treatment, that was the usuai 
treatment for a complaint of the type and character which 
she gave? A Yes. 

“Q The report of the X-ray dated December 31, 1946, 
which you read, in your opinion that did not show any 
condition which resulted from trauma, did it, Doctor? 4 
No, sir. 

“Q And you put her in the hospital, off and on, as yoi 
testified, five minutes or so at a time because there wa£ 
apparatus at Sibley Hospital which you did not have iik 
your office? A Yes, sir. 

“Q Now, I believe you said she got better after those 
treatments for this pain in the neck, and then she had 
additional complaint of low back pain, is that corr 
205 rect, Doctor? A Well, she complained of low back 
pain all the way through, Mr. Homing, and to me 
was the predominant feature when I first saw her. 

“Q And the condition which was disclosed as a result 
of Doctors Groover, Christie, and Merritt’s X-rays of 
January 24, 1946, would be sufficient to account for i 
low back pain, would it not, Doctor? A Well, it would—? 

MR. HORNING: And go ahead down to the answejr 
of the witness— 

“THE WITNESS: And it might also account for her 
sciatica, and she had the classical symptoms of a rup¬ 
tured disc. 

“BY MR. HORNING: 'j 

“Q But in the language that we laymen can under¬ 
stand, you found no ruptured disc in the spine in eithejr 
place which you explored? A That is right. 

“Q Directing your attention to the reexamination 
which you mentioned, and which was contained in your 
report, you said that the back showed some slight pro¬ 
ductive changes. Those productive changes in that sense 
mean, in the language of the layman, something likfe 
arthritic conditions? A Yes, sir. 
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“Q That would be the result of disease rather 

206 than of the trauma? A No, it would not be the 
result of disease, it would be a result of chronic 

and repeated trauma. 

“Q And not a single isolated trauma? A That is 
right. 

“Q And when further on in the paragraph you said 
that her back showed evidence of developmental conditions, 
would you explain that, Doctor? A Well, this report, I 
was referring to the report of January 24, 1946, from 
Groover, Christie, and Merritt, in which they said there is 
no definite evidence of bone or joint injury, but there is a 
slight malalignment of the vertebra at the level of the 
third lumbar which occupies a position of slightly more 
anterior than the vertebra above it. That is what I was 
referring to in my interpretation. That is a develop¬ 
mental thing. 

“Q What does that mean in our language? A It was 
a disrepancy in the size of the bodies that occurred during 
her developmental years from infancy on. 

“Q And not the result of any injury? A That is 
correct. 

‘ 4 Q * Am I correct, Doctor, in summary, that in all the 
X-rays that were taken, and examinations by you, there 
wasn’t anything which would indicate any injury re- 

207 suiting from trauma? A That is right. 

“Q And she had, did she not, Doctor, what 
the layman would call a bad postural back which disposed 
toward a condition in the back and the pain of which she 
complained. A She had, Mr. Horning, a mechanically 
unstable back, a back the type of which could give her 
trouble from injury. That is very definitely true. The 
back is mechanically unstable, I think, to begin with so 
that injury in that type of person is very liable to cause 
a sudden onset of symptoms. 

“Q But there wasn’t anything in the X-rays which 
would indicate that a single isolated trauma would pro¬ 
duce that condition? A No, that is right. 
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“Q Now, do you recall, Doctor, taking her to Sibley | 
Hospital in February of 1946, which was not mentioned ! 
on direct examination; specifically to Sibley Hospital forj 
a manipulation of the back? A Yes, on the 23rd of; 
February, 1946. 

“Q And what was done on that occasion, Doctor? Doj 
your notes show? A Well, she was put to sleep, and thej 
back was manipulated and the leg stretched. 

“Q And do you recall whether at that time the diag¬ 
nosis was chronic low back strain of long duration? A I 
don’t recall what my diagnosis was, no, sir. 

208 “Q Do your notes show what your diagnosis 
was at that time? A Let me see if I have a record 

from the hospital; my pre-operative diagnosis, chronic 
back strain with sciatica. 

“Q And when you say chronic back strain, what do you 
mean by that in language that we might understand? A 
Well, I would mean that it was a thing of intensity; I 
mean it was not an acute, agonizing painful thing, but it 
was sub-acute, if you will, sub-acute in intensity of pain 
of some period of duration. 

“Q Like we laymen would use the word ‘chronic’; 
meaning long-existing? A That’s right. 

“Q Doctor, in your report of February 14, 1946, what 
is the significance of the statement ‘straight leg raising 
was normal on both sides?’ A Well, the significance or 
that is when there is pathology in the low back due to pro¬ 
tective spasm in the hamstring muscles one is unable td 
take the extremity, or the examiner is unable to take thd 
. extremity and lift it up straight when the patient is in a! 
recumbent position. 

“Q And in this case, if I understand it correctly, i^ 
means you found— A (Interposing) It is a test, thd 
answer would probably be better, Mr. Homing, that 

209 it is a test to determine the presence of pathology 
in the low back. 
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“Q And the ability to have straight leg raising nor¬ 
mal in both legs would indicate a lack of pathology in the 
low back, is that right? A It is difficult to answer that. 
Most generally it would indicate the absence of any path¬ 
ology, but one can have pathology and still have straight 
leg raising. 

“Q I was going to ask you then, what do you mean by 
pathology? A Well, disease or injury. 

“Q And that would indicate to you, as one of the tests, 
no disease or injury in the back? I will ask you— 

“Was that correct?” 

MR. HORNING: And then the Doctor says, “Say it 
again, please”, and the question was repeated— 

“And that would indicate to you, as one of the tests, 
no disease or injury in the back?” 

(The reading from the deposition, continuing:) 

4 ‘ THE WITNESS: Yes, that is right. 

“BY MR. HORNING: 

“Q Doctor, I direct your attention to the first sen¬ 
tence of your opinion in your report of February 12, 
1946, reading: ‘Patient’s neck pain is undoubtedly the 
result of some preexisting degenerative processes in the 
cervical spine.’ 

“Would you please explain that in language we 
210 can understand? A Chronic neck pain is not an 
uncommon complaint. At times it is accompanied 
by referred pain in the upper extremities, just as disease 
in the lumbar spine produces pain in the lower extremities 
as sciatica. On the upper extremity we call it brachialgia. 
Almost invariably X-rays of chronic neck pain reveal a 
narrowing or thinning of the articular discs. This is a 
degenerative process, or perhaps better explained as a 
natural process of wear and tear of living, thinning of 
the discs, settling, compression of roots. 

“Q Is that condition, Doctor, one that is found inpa¬ 
tients of her age? A Yes, sir, it is very common. It 
is a very common condition. 
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“Q Doctor, you said you saw her between the date of 
the exploratory operation and you fix the date of Sep¬ 
tember 12, 1946, as the last time; can you tell us, or does 
your record show how frequently you saw her in then 
intervening period? A Well, I saw her on the 3rd of 
July, the 16th of July, 30th of July, and then on the 12 
of September. 

“Q And on your last date of the 12th of September, 
did you see anything objectively which would account for| 
any discomfort? A I don’t think I made any notes of 
it, Mr. Homing. 

211 Q Now, when you saw her in May, 1948, her 
posture was good, I believe you said. That was an 

improvement, was it not, over the prior condition? A I 
don’t think there was any noticeable change in her posH 
ture between the first time I saw her and the last time Ij 
saw her. 

“Q Did you in your examination of May 6, 1948, see 
any objective symptoms, or were the complaints mostly 
of a subjective character? A No, at that time she had 
an inch atrophy of the thigh and a quarter-inch of the 
calf. 

“Q Was that the only thing objectively that you saw, 
Doctor? A No, the Achilles reflex was sluggish. 

“Q A difference in comparison with the one on the 
other side? A Yes, in comparison with the supposedly 
normal right side. 

“Q And was that also true of the atrophy? A Yes. 
“Q Was that on the basis that both legs should be the 
same in circumference? A Yes, sir. 

“Q But it frequently does happen, Doctor, that 

212 the legs do vary? A No, not that much without 
the presence of pathology. 

“Q And that was a quarter-inch at the calf? A Yes, 

sir. | 

“Q Could that come from a patient favoring one leg 
over the other— A (Interposing) Yes, sir. 
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“Q (Continuing) In walking? A Yes, dis-use atro¬ 
phy. 

“Q Dis-use atrophy? A Yes, sir. 

“Q And does that occur, Doctor, when in your prac¬ 
tice patients are put in a cast of the leg? A Yes. 

“Q And then as a result of dis-use atrophy develops? 
A Yes, sir. 

“Q And then when the use is restored the leg comes 
back to normal, is that about it, Doctor? A Yes, sir. 

“Q There is nothing permanent about that, is there, 
Doctor? A No. 

4< Q Doctor, when you examined her, when you first 
saw her you made a thorough examination of her body 
within the field of your specialty, did you not? A Yes, 
sir. 

213 “Q And did you find any evidence of any injury 
to the knee ? A I made no record of it. 

“Q If there had been any pain or any complaint of 
that, you would have recorded it, would you not? A I 
think so, yes, sir. 

“Q You were at that time looking for anything in your 
specialized orthopedic field, is that correct? A Yes, sir. 

“Q And at that time did you observe any evidence of 
injury to her ankle on the left foot? A I don’t recall 
that I made any record of it. 

“Q And do you recall whether or not she made any 
complaint of any difficulty in the ankle? A I don’t re¬ 
call, no, sir. 

“Q And if she had complained of the ankle, or if in 
your examination you had seen anything wrong in the 
ankle, or the upper leg, you would have made a note of 
it, wouldn’t you? A Yes. 

“Q I am asking if in your examination of the bones 
and joints in the ankle, if you had seen anything abnor¬ 
mal, you would have noted it in your record, would you 
not? A I believe I would have, yes, sir. 
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“Q Doctor, did you ever specifically advise her j 
214 to take a trip to Virginia Beach as part of a cure ! 

directed by you? A Well, I think I advised her 
to get away, get a rest. I don’t know as I told her to go j 
to Virginia Beach. 

• • # • 

“Redirect Examination j 

“BY MB. NICHOLS: ! 

“Q Would an injury to the shoulder, trauma on the' 
shoulder, cause the stretching, malalignment of the cervi¬ 
cal vertebrae that you spoke of? A No, sir. 

• • • • 

303 DR. DEPUE HAZEN DUFFEY, 

called as a witness on behalf of the plaintiff, and| 
being first duly sworn, was examined and testified as fol¬ 
lows : i 

Direct Examination ■ j 

BY MB. NICHOLS: j 

Q Dr. Duffey, will you give the Court your full name, 
please? A Depue Hazen—D-e-p-u-e H-a-z-e-n D-u-f-f-e-y. 

Q Are you a practicing physician in the District of 
Columbia, Doctor? A I am. 

7 I 

Q Will you state to the Court and jury your education 
in the field of medicine? A I was graduated from 
George Washington University Medical School in 1928J 
I interned for a year at Garfield Memorial Hospital iri 
this city. I practiced medicine for twenty years. 

Q Here in the District? A Here in the District, gen¬ 
eral practice. 

Q General practice here in the District? A Yes, 

sir. 

i 

• • • • 

304 Q Do you know approximately when Mrs. Uni 
derwood called on you? A I saw the Underwood^ 
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approximately September of 1943 for the first time. That 
is within a month or so, one way or the other. 

Q Do yon recall the occasion when Mrs. Underwood 
or Mr. Underwood communicated with yon on May 28, 
1945? A Mr. Underwood called my office that evening, 
the evening of May 28, 1945, and told me that his wife 
had been in an accident, and would I come down to examine 
her. I told him I would be glad to come when I finished 
in the office. But it was during the war, and I was very 
busy. 

• • • • 

Q When did you see Mrs. Underwood for the first time? 
—the next day? A I saw Mrs. Underwood the 
305 morning of the next day, the 29th. 

Q The 29th of May? A Yes, sir. 

Q You made an examination of Mrs. Underwood? A 
I did, sir. 

Q Will you tell the Court and jury what your findings 
were on that examination? A I examined Mrs. Under¬ 
wood on the morning of the 29th of May, 1945, and a nota¬ 
tion of my findings at that time was that she had a bruise 
on the back of her right hand. 

THE COURT: Will you repeat that, please? 

THE WITNESS: A bruise on the back of her right 
hand. The skin had been excoriated and there had been 
a little bleeding from it and the blood had dried; but 
there was this bruise and hematoma on the dorsal of the 
right hand. 

There was a bruise of the left ankle, and it was swollen 
—popularly called a sprained ankle. 

On her left side, her shoulder was bruised and contused, 
and she had a hematoma, a blood clot. 

THE COURT: Suppose you tell us in plain English 
what that is, Doctor. 

THE WITNESS: That means a clot, a raised clot 
under the skin. 

THE COURT: And where was that? 
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THE WITNESS: On the left shoulder. 

306 THE WITNESS: At that time Mrs. Underwood 
complained of soreness and pain over the areas I 

have mentioned, and stiffness of her neck. She com¬ 
plained of headache and vertigo or dizziness. 

Her chief complaint was relative to her low back, and| 
the left leg, which she claimed pained her all the way 
from the hip down to the foot. 

BY MB. NICHOLS: j 

Q What treatment, Dr. Duffey, did you render her on 
that occasion for the complaints, the injuries? A I an- 
ticeptized the areas that were abraded, with tincture 
methylate; applied a dressing to her left knee, 

307 which was scratched and abraded. 

I advised that she stay in bed and use heat lo¬ 
cally to the affected areas. 

Her neck was paining her severely; her shoulder; and 
her entire leg. And I advised her, as soon as she felt able 
to get out of bed, to use hot Epsom salts tub baths. 

I examined her and could not determine any evidence of 
any fractures, from physical examination; and felt that 
X-ray examination could wait until the patient was more 
comfortable and could be transported. 

Q What action did you take about the ankle? A The 
ankle, I advised hot compresses for it, and elevation, until 
the swelling was reduced; whereupon I applied tape to! 
support the ankle when she was able to get out of bed. i 
Q And did yon continue to treat her from then on,! 
for these injuries? A I did, sir. 

Q And what form did your further treatment take,! 
Doctor? A My further treatment consisted of having! 
her continue with the heat, re-taping the ankle, and giv-| 
ing her— 

Of course, at the time I first saw her, I omitted the fact 
that I gave her sedatives to ease her pain, and I con¬ 
tinued to give her sedatives. Her pain at times was 

308 sufficiently severe to require the use of codeine. But 
generally I was able to control her pain fairly well 

with the salicylates. 
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• • • • 

309 BY MR. NICHOLS: 

Q Doctor, did you at any time give Mrs. Under¬ 
wood any advice as to whether her physical condition 
would permit her to go back to work? A As I recall, 
sir, I told her I felt that she was able to attempt to go 
back to work in July. 

Q And did she go back to work, to your knowledge? 
A Yes. 

• • • • 

Q Did she continue after that to come to see you for 
her injuries? A Mrs. Underwood did not come to me, 
because my office is on the second floor, over a drug store. 
The steps leading up are long and numerous, and I didn’t 
feel that she was able to. 

Q Did you go to see her, Doctor? A I did, sir. 

310 Q Do you recall during 1945—can you tell the 
Court and jury—how often you went to see her 

during the year 1945, following the accident? A I saw 
her daily, or every other day, for the period of time she 
was in bed, at home. 

As soon as she— 

This question, or this answer, is more comprehensive 
than the question asked, Your Honor. But as soon as 
Mrs. Underwood felt able, I sent her by ambulance down 
to Garfield Hospital to have her back and her neck X- 
rayed, because I didn’t feel she was able to, I knew she 
was unable to make the trip. 

After I found from the negativity of those X rays that 
there was no demonstrable evidence of vertebral or pelvic 
injury— 

THE COURT: Of what kind of injury? 

THE WITNESS: Of injury to the vertebrae of the 
neck or the pelvis— 

In other words, after those X rays were negative, I 
didn’t feel she had responded to conservative treatment 
as rapidly as I felt she should; therefore, I wished to 
eliminate the possibility of some occult bony pathology, 
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which I had been unable to pick up through physical exam- j 
ination. 

After those pictures were taken and proved negative, I j 
guardedly allowed Mrs. Underwood to increase her activi¬ 
ties around the apartment. 

311 T HE COURT: Just what do you mean by saying j 
they proved negative? A 

T HE WITNESS: They showed no evidence of frac¬ 
ture, sir, of the bones X rayed. 

BY MR. NICHOLS: 

Q Go ahead. A I then felt it was compatible with 
her safety to allow her to go back to work; and that ap- j 
parently was in July of 1945. 

T HE COURT: I am sorry; I didn’t understand that j 
T HE WITNESS: After the X rays were negative, and j 
she regained her strength and seemed physically able to j 
do so, sir, I gave her permission to go back to work. 

• • • • 

• BY MR. NICHOLS: j 

Q Doctor, following the time she went to work! 

312 in July, did she thereafter come to see you? I| 
mean, did you thereafter get a call and go to see j 

her? A Yes, I did. 

Q Do you recall when that was? A Not exactly, no, | 
sir. 

Q Was it during the year 1945? A Yes, sir. Be¬ 
cause— 

MR. HORNING: I object. He has answered the ques¬ 
tion. 

BY MR. NICHOLS: 

Q How often during the year 1945, after you per-| 
mitted her to go back to work the first time, did you go | 
to see her? If you recall. 

MR . HORNING: May I ask the Doctor what you are| 
reading from to refresh your recollection? 

THE WITNESS: Just some notes I have, sir, refer-! 
able to Mrs. Underwood’s history, and notes I jotted down j 
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from my record. I would be delighted to allow you to 
see them, sir. 

• • • • 

BY MB. NICHOLS: 

313 Q How often did you go to see her during 1945, 

Doctor, if you recall? 

• • • • 

314 THE WITNESS: Between the time Mrs. Under¬ 
wood went back to work in July, and October, of 

that year, sir, I can’t state exactly how often I saw her. 
I would estimate it to be every week or ten days. But 
that is purely an estimate. 

But I have a notation in October, 1945, I referred Mrs. 
Underwood to Dr. Pelland, a joint specialist. 

• BY MB. NICHOLS: 

Q And what prompted you to refer her to Dr. Pelland, 
Dr. Duffey? A I was not satisfied with the improve¬ 
ment that Mrs. Underwood was making under my care. 
And I felt that there must be some pathology there, the 
nature of which I did not understand and which the X 
rays, which I had the roentgenologists take, were unable 
to demonstrate. I felt I wanted the advice of a man whom 
I considered wiser and more experienced in that field 
than myself. 

Q That is, in the field of orthopedic surgery? A That 
is right 

315 Q Now, Dr. Duffey, did you continue to see Mrs. 
Underwood after she went to see Dr. Pelland? A 

I also have a notation here: 

On October 7, 1946, Mrs. Underwood was operated on 
for a lump in her left breast 

And in one of the visits, as I recall, she had called me 
' in reference to her back and her leg and these spells of 
vertigo she suffered, which induced her to pitch forward 
always. She called my attention to a small lump she had 
recently noticed in her breast. 

Q This is in 1946? A This is early October, prob- 


i 




87 A 


ably around October 1st, or 2nd, or 3rd And I examined j 
the lump, the lump in the outer condyle of the breast, the j 
area in which most carcinoma of the breast is situated, j 
and there was no evidence of glandules in the axilla. 

But I advised her the lump should be removed imme- j 
diately, and that we have a frozen section done to de- j 
termine the possibility of malignancy. 

We operated on Mrs. Underwood on October 7 and made 
a small incision in the left breast. The lump was re¬ 
moved. A frozen section was done, while the wound was j 
held open. It proved to be malignant And when we re- j 
ceived that report, we went on and did a simple mastec¬ 
tomy. That is, we removed the breast and left the 

316 muscles. We did a simple mastectomy. After her 
operation, I saw her daily, of course, and at the 

hospital until she left the hospital* And then I saw her 
at home, every second or third or fourth day, until her i 
incision had healed. 

Subsequent to that, to insure her,' or to endeavor to j 
insure her, as far as it was humanly possible, against re¬ 
currence of her malignancy, I advised that she receive j 
X-ray therapy, over the chest and the axilla. 

These treatments were initiated in November, as soon! 

7 j 

as her incision had healed sufficiently to eliminate the pos- j 
sibility of irritating the scar. She received 22 treatments! 
at Garfield Hospital. 

• • • • 

I 

317 Q Dr. Duffey, what treatment, if any, did you 
render to Mrs. Underwood for the injuries sustained 

in the accident of May 28, 1945, up until the discovery of 
the carcinoma? 

THE COURT: Haven’t we been over that ? 

MR. NICHOLS: We only got up to about January, j 
1946, and the carcinoma activity started in October, 1946, j 
Your Honor. 

THE WITNESS: In October 1945, I believe I men- j 
tioned, I referred Mrs. Underwood to Dr. Pelland, a bone 
and joint specialist, and orthopedic specialist. 


I 
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Dr. Pelland examined her and hospitalized Mrs. 

318 Underwood; and when Mrs. Underwood was hospi¬ 
talized, Dr. Pelland first did an adjustment of the 

vertebra column under anaesthesia. I saw Mrs. Under¬ 
wood when she was hospitalized at that time, and subse¬ 
quently when her condition did not improve from that 
more conservative procedure, Dr. Pelland reexamined her 
and operated on her. And during that period, when she 
was in Sibley Hospital, I saw her daily. * 

That was in—I don’t know the exact date. 

BY MR. NICHOLS: 

Q That was the early part of 1946, was it not, Doctor? 
MR. HORNING: No; that was May 11, 1946. 

BY MR. NICHOLS: 

Q That was May 11, 1946. Did Dr. Pelland also have 
some X-ray pictures taken, do you know? A I believe 
he did. In fact, I would be sure he did. 

Q Were you present on the occasion of the operation 
on the lower back, in May, 1946, Dr. Duffey? A I don’t 
believe I was at the operation itself, no, sir. 

Q But you—A But I visited Mrs. Underwood almost 
daily for her period of hospitalization. As I recall, the 
operation was performed at a time when I was in the of¬ 
fice and could not be present. 

Q Now, we get up to the discovery of the carcinoma. 

• • • • 

319 Q How long prior to the operation for the re¬ 
moval of the carcinoma was the carcinoma discov¬ 
ered by you. Dr. Duffey? A The carcinoma was 

320 discovered, I would say, not more than seven days 
prior to the operation. I would say not more than 

seven days from the time I discovered it, Mrs. Under¬ 
wood was operated on. I advised immediate operation. 

• • • • 

321 BY MR. NICHOLS: 

Q Now, following the operation for the carci¬ 
noma, and the subsequent treatment, Dr. Duffey, did you 
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continue to treat Mrs. Underwood for the injury; did she 
continue to receive treatments for the injury sustained 
on May 28, 1945? A Mrs. Underwood has continued to 
complain of severe pain and disturbance in the lumbo- j 
sacral spine and the entire left leg, the left arm, the left j 
side of her neck; and has persistently, recurrently, suf- j 
fered from spells of vertigo, headache, frontal and occi- j 
pital, over the eyes and across the back of the head; and j 
spells of nausea and vomiting. 

• • • • 

322 THE COUBT: (To the witness) Have you an 
opinion, or are you in a position to express an | 

opinion, as to what these pains are to be attributed to? 

THE WITNESS: To the best of my ability, sir, I 
believe they are a result of the accident. I can find no 
other physical basis upon which to blame the pains. 

BY MB. NICHOLS: 

Q Did you treat Mrs. Underoood for some time prior 
to the accident? A Yes, I did, sir. 

Q And did you see her occasionally when you went to j 
her home to visit her husband? A I saw her for respira- j 
tory difficulties. But I never treated her for any muscu- j 

lar— , | 

• • • • 

i 

Q You saw her for sinus trouble? A Yes, sir. 

Q Did she ever complain at any time prior to the 
accident of any back pain or leg pain? A Not to my 
recollection, sir. 

Q Have you ever treated her for anything of 

323 that nature, sir? A Not to my knowledge. 

• • • • 

Q Dr. Duffey, what is your present opinion as 

324 to Mrs. Underwood’s total disability to perform her 
work? 

• • • • 
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THE WITNESS: I can only ascribe it to the after- 
math of her accident I have no other basis upon which 
to explain her disability. 

• • • ■ • 

Q She is totally disabled,, is she not, Doctor? A In 
my opinion, absolutely. 

Q Are yon still treating Mrs. Underwood, Dr. Duffey? 
A She is still under my care, yes, sir. 

• • • • 

327 Q Doctor, in your work as a physician, and in 

your experience in such matters, does a ruptured 

ligament or a torn tendon cause such pain and such symp¬ 
toms of pain as disclosed in this case to you by Mrs. 
Underwood? A Yes, sir. Injured ligaments and tendons 
can cause a tremendous amount of pain and discomfort, 
as is evidenced by a sacro iliac— 

• • • • 

328 THE WITNESS: It does; it could. 

• « • • 

Q Are you, as a physician, able to always correct this 
condition, or does it sometimes result in permanent dis¬ 
ability, as in the case of Mrs .Underwood? A Very 

329 often injured ligaments and tendons—and that is 
the rule, rather than the exception, in my experience 

—result in recurrent difficulties, as is evidenced in the 
average sacro-iliac sprain. An individual may get better, 
and then he will reach down for something and feel as 
though a stiletto had been driven into his back. 

He can go along an indefinite period and have no trouble, 
and all of a sudden a certain angulation of that spine, 
particularly if it be coupled with some lifting, can bring 
back that sacro-iliac. 

There is the most frequent occasion that we see, a 
ligamentous injury, is in the sacro-iliac area, where the 
backbone hooks onto the pelvis; and, because of its great 
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motivity, it makes that joint more liable to ligamentous 
and tendinous injury than any other joint in the body. 

But the rule with the sacro-ilac, or other difficulty, in | 
my experience, has been that once it is injured, you can! 
look for recurrent trouble. 

• • • • 

330 THE REPORTER (Reading): “Question: Doc-! 
tor, how does the injury to the lumbar or sacral j 

region in the lower back affect the lower extremities, as! 
in the case of Mrs. Underwood, where the information here j 
is that the left leg is one inch smaller than the right leg?”! 

THE WITNESS: The anatomical, the logical anatomi¬ 
cal answer to that question is that there would have to be j 
injury to the nerves. There is a great plexis of nerves, 
the sacral plexis, resident in the pelvis. And the; 

331 lower spinal nerves, coming off in the interspaces j 
between the vertebrae go into the composition of 

that pelvic plexis of the nerves, the sacral plexis. 

And it is very frequently seen where severe injuries 
to the lower back, to the pelvis, injure those nerves; and 
through injury to the nerves, notoriously the sciatic nerve, 
which runs the entire length of the leg, it can cause an 
atrophy of the involved muscles. 

I speak not only in this case; but, as a matter of general j 
record, we have all seen people with severe injuries to the j 
lower back, usually attended by fractures, however, crush-! 
ing injuries to the vertebrae, where the lower extremities 
are involved. 

I don’t feel that it takes a great deal of specialistic! 
knowledge. I think a general practitioner is qualified to! 
answer that question, sir. 

I 

- • • • • 

BY MR. NICHOLS: j 

332 • • • Dr. Duffey, you made certain charges to Mrs. 
Underwood for the services you have rendered up 

to date ? A That is true, sir. 
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Q Do you remember what the charges are? A No, I 
do not; I have no concept, sir. 

• • • • 

333 Q Now, Doctor, the plaintiff has made no claim 
against the Capital Transit Company for the carci¬ 
noma, find we, acting for the plaintiff, want to try to sepa¬ 
rate the charges that were made for the treatment for the 
carcinoma. 

• • • • 

A I cannot tell you exactly, no, sir. 

• • • • 

337 Cross Examination 

BY ME. HOENING: 

• ■ • • • 

338 Q How can you tell how frequently you have 
seen the patient in the course of a month to send a 

bill?—unless you keep a record? A I make a record of 
every visit to a patient 

Q Where are those records? A In my office, sir. 

Q And you did not bring them here today? A I did 
not bring them, no, sir. 

Q Have you testified in court before? A Yes, I have, 
frequently. 

Q And don’t you know you are asked about your rec¬ 
ords, and it is customary to bring your records? A I 
♦didn’t feel my financial records were part of this pro¬ 
ceeding. 

Q Why? A Because the defendant had gotten my 
statements, and those statements are here. 

339 Q Didn’t you know she was making a claim 
against the Capital Transit Company, and one of 

the items of that claim was the professional services ren¬ 
dered by you, and the amount of them? A I would cer¬ 
tainly logically believe that to be true. 

Q Then can you tell us why you didn’t bring your rec¬ 
ords today? 
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MR. NICHOLS: May it please the Court, if it is so I 
important to have Dr. Duffy’s complete records— 

THE COURT: No; this is proper cross examination. 

Would you repeat the question, please? 

THE REPORTER (Reading): “Question: Then can 
you tell us why you didn’t bring your records today?” 

THE WITNESS: I have testified in many cases, sir, 
and I have never been required and have never brought 
my financial records to court. I did not bring them. 

BY MR. HORNING: j 

Q lam not asking for your financial records. I am ask- j 
ing for the records which would show, if you keep such j 
a record— A I keep such records. 

Q —the number of visits you made. A Yes. 

340 Q And the dates of those visits? A That is j 
true. 

Q And what you do on each occasion? A I don’t al- j 
ways keep an account of what I do on each visit. 

Q And do you have any records in your possession now ! 
which would show when you visited Mrs. Underwood? A 
Ido. i 

Q And how much you charged? A I do. 

Q Amd what you did for her? A I do. 

Q And you have some records? A I do. 

Q Can you bring them down to Court at a quarter 
of two, when we reconvene? A I shall try to, sir. 

Q Is there any reason why you couldn’t? A Because ! 
my secretary is in the office and she will leave the office. 
And those records are filed away, in the older years. But 
the records are there. 

Q Before you came here to‘ Court, you didn’t go and j 
pull out those records? A No, sir. 

Q And you didn’t refresh your recollection as to 

341 your treatments over the years? A That is why I j 
have this slip of paper, sir. 

Q When did you make that slip of paper? A I made j 
that slip of paper when I received notification I would 
have to come to Court. 
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Q And from what did you make that slip of paper? A 
From the records I have in the office. 

Q Then those are all pulled out from the files and are 
available? A They were put back in the files, when I 
was through with them. 

Q And now may I see that piece of paper from which 
you have testified? A Indeed you may, sir. (handing the 
paper). 

Q Doctor, it looks at the beginning of this, as if the 
notation at the top, “Accident’’ and “Seen”, was written 
at a different time than the balance of it; is that correct? 
A That is not true, sir. 

Q That was all written at the same time? A That 
was all written at the same time, with the same pen. 

Q Now, this record, your' original records would show 
the visits—let us see if I am correct—the dates of the 
visits, how much you charged, and what you did, on those 
occasions? A Those will show the visits, the dates 
342 of the visits, and the amount that I charged. 

Q But it wouldn’t show what you did in every 
instance? Is that right? A That is true. 

Q Now, you saw her first, I think you said, on May 29? 
A May 29, in the morning. 

Q And what you observed there, objectively, was only 
some bruise? Isn’t that correct? A That is right, an 
abraded left knee. 

Q That means a brush burn, doesn’t it? A That is 
right. 

Q There wasn’t anything to that of any serious nature, 
in your opinion, was there? A Other than—that is all I 
saw, sir, other than some muscle spasm of the back and 
of the shoulder and neck. 

Q And you saw no evidence of any bruise on the back, 
did you? A Not to my knowledge, not to my recollection, 
no, sir. 

Q And you are sure now that you saw a bruise on the 
neck? A Yes, sir. There was a hematoma— 

Q I am talking about the neck. A That extended up 
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the neck, yes, sir, the trapezius muscle up the neck, j 

343 Q And at that time you naturally were inter- j 
ested in x-raying or having x-rayed for you the j 

portions of the body which you thought might have some- j 
thing wrong with them? Isn’t that correct? A That is i 
true. I examined her, sir, and could find no evidence of 
anything other than the superficial conditions. I felt that 
heat and rest would take care of it But, after a reason-! 
able period of time, and that treatment was unsuccessful, 
then I felt that we should obtain x-rays. 

Q And it is your recollection now that you let a reason¬ 
able period of time elapse before you resorted to x-ray? 
A That is true, sir. 

Q And what do you consider to be a reasonable period 
of time? A In this case I would consider from two to j 
three weeks. 

Q And it is your recollection now that after the lapse j 
of two or three weeks, you had x-rays done at Garfield | 
Hospital? A That is my recollection, yes, sir. 

Q Isn’t it a fact, Doctor, that the x-rays were taken 
on the 1st day of June, 1945, within two days of the time j 
that you saw her first? A Within two days—I do not j 
know. 

Q Is your recollection about that aspect of the case 
just as reliable as your recollection about everything 

344 else you have testified to? A I have testified, sir, 
to the best of my ability, and I have testified to the | 

truth. 

Q As you recall it? A That is right. 

Q But your recollection is deceptive in that respect, is 
it not? A I don’t remember the exact date that Mrs. | 
Underwood was sent for x-rays, no. 

Q But your best recollection a few minutes ago was j 
that it was two or three weeks afterwards, that you waited | 
until you could get her out of bed and send her to the j 
hospital for x-rays? Is that right? A I would allow j 
a reasonable time to elapse, unless I had suspected bony j 
injury, yes, sir. 

I 

i 

i 
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Q These injuries you first saw, which you could see 
objectively, were superficial in character, were they not? 
A That is true. 

Q And they were, we can say in our language, minor? 
Isn’t that right? A That is true. 

Q And they were not of any type or character that, in 
your opinion as a medical man, at that time would be dis¬ 
abling to any extent? Isn’t that correct? A I felt they 
would be transitory, and that is why I didn’t im- 
3413 mediately order x-rays, sir. 

Q And you felt that in a normal, average per¬ 
son, suffering such superficial injuries as you saw them, 
they would have no disabling effect after a few days; is 
that correct? A After a week, ten days, or two weeks, 
as a maximum ,sir. 

Q Would it take a week or ten days for a sprained 
ankle? A The hematoma on her neck, sir. 

Q That was the thing you thought— A It would take 
four or five days, as a rule, to get all of the swelling out 
of the sprained ankle, and then you can tape it and let 
the individual go about on the ankle. 

Q Don’t a lot of people go about on a sprained ankle? 
A A lot of them do, and they are incapacitated for a 
longer period of time for doing it. 

Q You knew the type of work she did? A Yes. 

Q Sitting down at her desk, would that sprained ankle 
affect or influence that type of work? A If she had only 
the sprained ankle. 

Q The bruise on her hand wasn’t in any way disabling? 
A That is correct. 

Q And the little abrasion or bruise on the knee 
346 wasn’t disabling, was it? A No, sir. 

Q And the bruise on the left shoulder, that 
wasn’t in any way disabling, was it? A It was disabling 
in so far as it would cause a lot of muscle spasm and give 
her difficulty in turning her neck. But she was in severe 
discomfort, and she couldn’t get out. 

Q This severe discomfort is something that is sub- 



jective, is it not? A That is a subjective symptom, sir. 

Q That is what she told you? Isn’t that right? A 
That is true. And from her— 

Q Wait a minute. You have answered. And you relied i 
upon what she told you? Isn’t that right? A And the! 
evidences of injury I saw, sir. j 

Q The evidence of injury, sir,—we are talking about' 
the severe discomfort which was only in the neck—isn’t j 
that correct? A In the neck and in the back. 

. Q And in the back? A That is right, sir, and in the 

hip * . . . | 
Q This evidence of injury in the neck you say you saw, 

the hematoma, that just means a bruise, doesn’t it? A 

That is a large bruise under the skin, accompanied by a 

clot that you can palpitate with your fingers. 

347 Q And you were naturally desirous of ascertain¬ 
ing whether that injury was in any way serious? 

Isn’t that correct? A That is true, sir. 

Q And you didn’t suspect, from what you saw, that 
that was a serious injury, did you? A I did not, or 1 
would have ordered x-rays immediately. 

Q When you ordered x-rays, you testified a little while 
ago, you ordered an x-ray of the neck. Are you sure of 
that? A I ordered an x-dav of the back. 

Q Isn’t it a fact, Doctor, that you didn’t order any 
x-ray of the neck, and that none was ever taken for your 
use or benefit? A The x-ray of the back I ordered, and 
an x-ray of the hips. 

Q I am asking you, Doctor, isn’t it a fact, although you 
have testified just a little while ago you ordered x-rays 
of the neck, that you never did order an x-ray of the neck 
at or about that time? A I am not positive that I did. 
Q Do you wish to change your testimony? A I do. 

Q Now, you retract that which you gave us a 

348 little while ago, that you ordered an x-ray of the 
neck. Is that correct? A That is correct. 

Q Then the fact that you didn’t order an x-ray of the 
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neck was indicative that you didn’t think there was any¬ 
thing wrong with the neck! Isn’t that right? A I felt 
the trouble was down over the shoulder muscle, sir, and 
an x-ray, apropos of this other thing, that soft tissue in¬ 
juries would not show up, and an x-ray would be valueless. 

Q Is that why you didn’t order an x-ray of the neck? 
A At that time, yes, sir. 

Q Did you ever order an x-ray of the neck? A After 
Mrs. Underwood’s breast came off, I ordered an x-ray 
of the chest, which would bring in the cervical spine. 

Q That was for another purpose and reason, wasn’t 
it? A That is correct. 

Q So that, as the result of any alleged injury to her 
neck as a result of the accident, you never ordered any 
x-ray of the neck. That is right, isn’t it? A Correct. 

Q This left shoulder, that is the thing now, you tell 
us, of which she complained of excruciating pain, 
349 is that right? A She complained of a lot of muscle 
spasm of the neck and of her back. 

Q The back is a large area; it takes in three areas, 
does it not? A That is correct. 

Q The cervical, the lumbar, and the dorsal? Isn’t that 
right? A You have cervical, thoracic, lumbar, sacral, 
and coccygeal—five—or the vertebral column, if you are 
speaking of that. 

Q I am t alkin g about the whole area of the back. A 
Yes, sir. 

Q Let us localize it. According to your recollection, 
whereabouts in her back did she complain of any pain? 
A She complained through the pelvic area, through the 
lumbar, through the sacral, and through the lower tho¬ 
racic. 

Q And you saw no evidence of any hematoma in any 
of that area; isn’t that correct? A All I saw there was 
muscle spasm, sir. 

Q And I asked you, you saw no evidence of a bruise 
in that area? A To the best of my recollection, there 
was no bruise there. 
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Q And in the absence of that, there wasn’t any 

350 reason, was there, for muscle spasm? A Tension 
of the back can often cause muscle spasm, sir, where 

there is no evidence of local disorder. In other words, 
one does not have to have a bruise to have had pulled 
muscles. 

Q Did you suspect pulled muscles in this case? A 
One doesn’t— 

Q Just answer me Yes or No, please. Did you suspect 
that? A Sure I did. 

Q Then why didn’t you call an orthopedic man? A I! 
don’t call a specialist on every patient I see. 

• Q If you think it is serious, you do? A I don’t call! 
a nose and throat man every time someone sniffles. 

Q When you think it is serious, you call a specialist?! 
A When it doesn’t respond to treatment within a reason-! 
able time, I call a specialist. 

Q And that is because you felt you were not qualified! 
in that field? A That is true. I felt I had done every¬ 
thing I could for my patient, and that had been unavail¬ 
ing, and I needed help. 

Q And you are a general practitioner? A Yes, sir; 
I am a general practitioner and proud of it. 

351 Q And you are not a neuro surgeon? A I 
haven’t made any statement or inclination of a 

statement about it. 

Q You talked to us a few minutes ago about nerves. 
A I studied it a little academically when at medical 
school. 

Q And that is all you know about it, isn’t it, just what 
you learned at medical school? A I have seen nerve in¬ 
juries since I have graduated from medical school. 

Q But you are not a specialist in injuries to the nerves? 
A No, and I don’t pretend to be. 

Q And you are not a specialist in anything? Isn’t that 
right? And by “specialist,” I mean in the sense ifi 
which we employ it in the medical language. A That is 
true, and I don’t pose as one. 
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Q That is right. Now, Doctor, can yon tell us whether 
or not you had the back x-rayed of this patient that you 
say had muscle spasm and complained of pain in the back? 
A Because the pain persisted. 

Q I say, did you have x-rays taken of the back? A I 
don’t recall. 

Q Isn’t it a fact that you didn’t have any x-rays 

352 taken of the back? A I don’t recall, sir. 

Q Don’t you wish to change your testimony now 
about the back? A In what respect? 

Q That you had x-rays taken of the back? A I don’t 
recall that I had them taken, sir. 

Q A little while ago, on direct examination, you said 
you had the back x-rayed. Do you wish to retract that 
statement now? A I would have to. 

Q Yes. And isn’t it a fact that you did not have any 
x-rays taken of her back, because you didn’t consider 
there was anything serious wrong with her back? A I 
felt at the time that the back injury was minor and 
nervous in origin, yes. And an x-ray would show no bony 
pathology. 

Q Now you have changed your testimony on the back. 
If there had been anything serious, in your opinion, wrong 
with her back, you would have had it x-rayed, wouldn’t 
you? A If I had thought that there was any serious 
bony injury, I would have had it x-rayed, sir. I don’t be¬ 
lieve an x-ray of the soft tissues—and, again, I am not 
trying to be a roentgenologist; I am a general practi¬ 
tioner—but I don’t believe, from my experience, that 

353 x-rays of the soft tissues of the back would have re¬ 
vealed any abnormality. I did not suspect bony in¬ 
jury, because on the physical examination— 

Q You just mentioned nerves? A That is true. 

Q For the first time. Isn’t it a fact' that the major 
thing wrong with her, at the time you first saw her, aside 
from these few superficial injuries, these little bruises, 
was nerves? A What do you mean by “nerves,” sir? 
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Q I am asking yon. Yon used the word just a while j 
ago. A She had nervous irritation of the muscles of the I 
back, yes, due to a blow, a fall. 

Q How could you tell it was due to a blow or a fall? j 
A From the patent’s history. 

Q That is, it was just what she told you? A And one | 
doesn’t get abrasions and contusions from contact with 
the “air”. 

Q Can nerves in the back cause a muscle spasm? A 
Yes, sir. 

Q That matter of muscles, ligaments, joints, and bones, 
that is all in the field of orthopedic surgery, is it not, or| 
orthopedic medcine? A Muscles, ligaments, bones, are in 
the field of orthopedic surgery. 

354 Q And that is a recognized, specialized field in j 
medicine, is it not? A And we have vascular sur-| 
geons and others; so that you can keep on specializing! 
until kingdom come. 

Q Of course, Doctor, you are not a surgeon, either, are | 
you? A No, I am not a surgeon. I am a general prac-i 
titioner, and I am proud of it. 

Q You knew, did you not, that Mrs. Underwood had, 
had an injury to her hip, in the left side, sometime priori 
to this episode with the Transit Company, didn’t you? 
A I got no history of that, no, sir. 

Q Did you ask her about it? A I had never treated 
her for any such injury; and if she told me anything! 
about an injury of that sort, I do not recall it. 

Q In your practice, doesn’t it frequently occur that 
once a person sustains a hip injury, and then there is 
some excitement thereafter or some other cause, that the 
old injury flares up? A That is possible. 

Q Didn’t you ask her whether or not she had ever 
had a hip injury? A I did not. 
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355 Cross Examination (Resumed) 

BY ME. HOENING: 

Q Dr. Duffy, when Court adjourned at twelve-thirty, 
in the presence of Mr. Nichols, counsel for the plaintiff, 
you requested that I excuse you from production of rec¬ 
ords, did you not? A That is true, sir. 

Q And at that time you told me, in the presence of 
Mr. Nichols, that your records would not show in any 
instance anything which you did for the plaintiff. Isn’t 
that right? A That is true, sir. 

Q And this morning, when you were being interrogated 
under oath on direct examination, you told us that in 
numerous instances you had put down on these records 
what you did for her, but not in every instance? Isn’t 
that right? A I don’t recall, but it probably is true. 

Q If that is true, do you s imil arly wantt o retract that 
statement w’hich you made? A Yes, sir. 

Q So that do I understand now that in no record 

356 that you have is there any notation of anything 
which you did, or anything respecting her condi¬ 
tion? A Anything that I did—would you repeat the 
question, sir? 

Q Or respecting her condition. A Only in reports 
that I made to her office, would there be any record. 

Q On no record that you have— A On none of my 
records. 

Q On none of your records at the office? A That is 
right. 

Q Is there any statement of the condition, or what 
you did for her? Is that correct? A That is true, sir. 

Q Now, according to your testimony, you have no 
records which would show that even when you first exam¬ 
ined her, she had a bruise on her right hand? Is that 
right? A That is only from my remembrance, sir. 

Q I say, there is no record thereof? A No record, no 
sir. 
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Q And you have no record that would show that on 
the first day you examined her, she even had a bruise on 
her knee? Is that correct? A The only record is in my 
mind, sir. i 

357 Q You have no written record of that? A No, j 
sir. 

Q You have no record, then, showing when you first j 
examined her she had any hematoma on her shoulder? A j 
No written record, no, sir. 

Q And your testimony on that score was simply based j 
on your recollection? A Yes, sir. 

Q And you have no record which would show she had 
any muscle spasm in her back at the time when you first 
examined her? A Only through my recollection. 

Q You have no record of it at all? A No record of 
that, sir, no, sir. 

Q Now, when you were being interrogated on direct 
examination here this morning, and under oath, didn’t you 
say that you had taken from your records the symptoms 
and the findings, which you testified about? A I may j 
have said. 

Q Don’t you know that you did say that? A Well, 

I have no records. 

THE COURT: Speak louder, now. 

BY MR. HORNING: I 

Q Don’t you know you said that? A Yes. 

358 Q You did say that? A I did. 

Q And that was false, wasn’t it? A The rec- i 
ords were only those in my mind. 

Q Didn’t you state falsely this morning that the memo- i 
randum which you produced and from which you read ! 
was copied from your records? A The records that I! 
had were only in my mind. 

Q Didn’t you state under oath here this morning that 
the memorandum which you produced and from which 
you were reading was copied from your official records ? j 
A I probably did. 


i 
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Q Don’t yon know yon did? A I don’t recall ex¬ 
actly; bnt it is in the Conrt’s records. 

Q And if yon so testified, it was false? Isn’t that 
correct? A It was incorrect, yes, sir. 

Q I say, it was false? Isn’t that correct? A Yes, sir. 
Q This memorandum which yon produced contains here 
a lot of symptoms and a lot of things which yon pur¬ 
portedly found. Now, didn’t yon tell ns, His Honor, 
and these ladies and gentlemen of the jury, that that 
memorandum was copied from your records in your 
office? A I did. 

359 Q And that was false, was it not? A Correct. 
Q Now, yon have no record at all which would 

show anything concerning which yon have testified, to re¬ 
fresh your recollection? Isn’t that correct? A That is 
true—only the x-ray records. 

Q The x-ray reports? A Yes, sir. 

Q There is nothing on there about x-ray, is there? A 
I got copies of x-rays, sir. 

Q I say, there is nothing on that memorandum that 
says anything about x-ray, on the front of that memo- 
randnm—isn’t that correct? A That is true. 

Q Now, I will ask you, Doctor— A On the rear of 
it— 

Q I am just going to ask you about that, Doctor. I 
confined my question to the front. 

Now I will ask you, Doctor, to tell us frankly and hon¬ 
estly where you got what you wrote down on here. A 
Prom my mind, from the recollection of the case. I have 
seen Mrs. Underwood continually. 

Q Isn’t it a fact that you got this, which you wrote 
down on this piece of paper, from Mrs. Underwood? A 
I did not. I got it from her history, yes. 

360 Q When did you get it from her? A I got it 
from her, from the history, from her symptoms, as 

they were related to me, and were fixed in my mind, sir. 
Q Let me ask you this: “Bruised right hand”—there 
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is that notation on there. This is in your handwriting, 
isn’t it? A That is. 

Q "When did yon write this? A I wrote that yester¬ 
day, sir. 

Q And what was it that refreshed your recollection 
yesterday concerning a thing that happened more than 
three years ago, respecting that item “Bruised right 
hand”? A That I recall from my physical examination 
of her. 

Q Now, you told us under oath here this morning— A 
I needed, Mr. Homing—I needed certain facts. These 
facts were in my mind. I needed certain written notations 
and I made those written notations from the facts as I 
remembered them. 

Q And from the facts as supplemented to you by Mrs. 
Underwood? Isn’t that correct? A Always, sir, yes, sir. 

Q That is correct. And when did you talk to Mrs. 
Underwood about what you wrote down on this piece of 
paper? A I spoke to Mrs. Underwood, the last 
361 time I saw her professionally. 

Q When was that? I asked you when. A That 
was before this case was brought to trial. 

Q When was it, Doctor? A Last week. 

Q What day was it last week? A It was last Satur¬ 
day. 

Q And what time? A Approximately four-thirty in 
the afternoon. 

Q And where was it? A At her apartment. 

Q And did she produce from a lot of memoranda and 
refresh your recollection by showing you memoranda that 
she has made concerning this case? A Yes. 

Q And it was from that memorandum which she had 
written down that you wrote down what is on here? Isn’t 
that correct? A That is true—that and— 

Q Now, you told us this morning, under oath here, 
that when you saw her first on the 29th cf May, 1945, 
that her hand was bleeding? A Yes, it was—it had been 
bleeding, I said. 
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Q It had been bleeding? A The blood had con¬ 
gealed. 

362 Q She told yon that, didn’t she? A I remem¬ 
bered that from my own recollection, from my own 

observation. 

Q Then will yon tell me why yon didn’t pnt it on this 
piece of paper? A I made the notation of the braise; 
but the details— 

Q I am talking abont the bleeding. A There was 
just no reason for me to pnt it on the paper, sir, because 
when I made a notation of the braise, I recalled the details. 

Q Isn’t it a fact, Doctor— A She had dried blood on 
the back of her hand. 

Q Isn’t it a fact that all of the symptoms which yon 
have on this piece of paper were gathered from Mrs. 
Underwood’s file, that went over a period of three years? 
A In conjunction with what I recalled, sir. 

Q What did yon recall, before your recollection was 
refreshed by her file? A I have been treating Mrs. Un¬ 
derwood— 

Q My question is, what did yon recall, before yon 
looked at her file? A Treating my patient, I recalled, 
naturally, the patient had been in bed, and that the patient 
was unable to turn comfortably in bed, and that the 
patient had had various braises and lacerations, the 

363 exact nature of which I got, with her assistance, 
from the records she had gathered. 

Q Isn’t it a fact that she didn’t have a single lacera¬ 
tion on her ? A She did have a laceration. 

Q Yon didn’t testify to that a while ago, did yon? A 
She had the abraded knee. 

Q Is an abraded knee a laceration? A An abrasion 
is a lacerated area of the skin, yes, sir. 

Q As a medical man, are yon telling ns that an abrasion 
and a laceration are synonymous? A No, they are not 
synonymous. 

Q Of course they are not. A An abrasion is an 
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eroded, it is like a brush bum, and a laceration is a cut.! 

Q That is right. A Usually that has to be repaired! 
by suturing. 

Q And there wasn’t anything like that on her? A 
There was no lacerations, though she was abraded.* 

Q Isn’t it a fact, Doctor, that you cannot tell us now! 
what it was specifically, if anything, that Mrs. Under- j 
wood had when you first saw her! A I can, sir. The: 
woman was in bed. She was unable to get out of bed. 
You don’t forget things like that, Mr. Homing. 

364 Q That is all you remember about her condition j 
on that day? Isn’t that right? A And from that 

time on, sir, I recall definitely her complaints. I have seen j 
the woman, sir, day after day, and week after week. 

Q I know that, Doctor. But as the treatment pro-1 
gressed, and as time went along, she complained about j 
more and more things, did she not? A Yes, that is true. I. 

Q And many of those complaints, for instance, the j 
vertigo and nausea you told us about, were not present on i 
the day you first saw her? Isn’t that right? A I don’t i 
recall her vomiting when I was there, no, sir. 

Q And you don’t recall any complaint about vertigo or i 
nausea on that day, do you? A I do not. 

Q When was it, according to your recollection, that she 
first started to complain about any vertigo or nausea? 
A As nearly as I can state positively, it was between ! 
July and October, 1945. 

Q And, of course, you have no record of that? A No, | 
sir. j 

Q Now, did you refer her to any specialist for j 

365 that complaint? A I referred her to Dr. Pelland | 
first, and called in a neurologist, a nerve specialist j 

Q Who was that? A That was Dr. Groh. 

Q He is a nerves and mental man, isn’t he? A He is j 
a neurologist and psychiatrist. 

Q He is a neurologist and psychiatrist? A That is | 
true. 
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Q And you called in Dr. Groh because you suspected 
there was something wrong with her from a psychiatric 
standpoint? A A neurological standpoint. 

Q But Dr. Groh is an eminent psychiatrist? A That 
is right. 

Q And one of the leading psychiatrists of our city? A 
That is right 

Q And that is his specialty, in the field of mental neu¬ 
rology and psychiatry? A He is a neurologist and psy¬ 
chiatrist. 

Q You called him in because you suspected there was 
something wrong with her mentally, didn’t you? A I 
called him because of an organic nervous pathology, that I 
could not appreciate and that I did not have training 
enough, sir, to diagnose. 

Q And the reason you called him in was because 
366 of her exaggerated complaints to you, and the ab¬ 
sence of any physical basis therefor; and you sus¬ 
pected she should be examined mentally? Isn’t that right? 
A I felt she should be examined neurologically, Mr. Hor¬ 
ning, because she had symptoms for which I could find no 
physical basis. 

Q That is right. And her symptoms were so numerous 
and so persistent with no physical foundation in fact, that 
you wanted her examined by a psychiatrist? Isn’t that 
right? A I felt I needed psychiatric help, yes, sir. 

Q When was that you called in Dr. Groh? A To the 
best of my knowledge, it was in October of 1945, or there¬ 
abouts. 

Q And you suspected that, because of the exaggeration 
by her in the treatment of her complaints? Isn’t that 
right? A I called him because I could not account, sir, 
from my physical examinations— 

MR. NICHOLS: May it please the Court, I wish Mr. 
Horning would permit the witness to finish. 

MR. HORNING: I am sorry. 

THE COURT: Yes, I think you should permit the 
witness to finish his answers. 
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BY MR. HORNING: 

Q When was it you called in Dr. Groh? A As I 
recall, sir, in October, 1945. 

367 Q Professional courtesy, of course, exists be¬ 
tween you and Dr. Groh? A By “professional 

courtesy”— 

Q I mean this, specifically, did Dr. Groh give you a 
report? A Yes—Dr. Groh did not give me a report; he 
called me. 

Q So that you have nothing in your file at this time 
which would indicate, so that we might read it, what Dr. 
Groh said? A No, sir. 

THE COURT: I think that would be privileged. 

MR. HORNING: I think so, too, Your Honor. I just 
wanted to know if there is such a report. 

BY MR. HORNING: 

Q Did you request Dr. Groh to make you a report? 
A I don’t recall the exact circumstances, whether Dr. j 
Groh was leaving town or not. 

Q But did he furnish a written report? A I don’t 
recall any written report that I got, sir. But Dr. Groh j 
called me. 

i 

Q Coming back to May 29, 1945, when you first saw j 
her, that was during the war time, wasn’t it, Doctor? j 
A Yes. | 

368 Q And you were very busy? A I was. 

Q I think you told us you saw forty or fifty 
patients a day. A I had seen, during the war, as many ! 
as—I don’t think I am exaggerating to say seventy, sir, ! 
and when you see seventy patients, it means that you 
couldn’t practice the medicine that you could practice if 
you were not so busy . But the younger men were all in ! 
the service, and we men who were older were trying to do 
double duty; and that is the reason, sir, that my records— | 
that is the great reason, probably—my records are defec- j 
tive. 

And my business, after all, is to treat sick people and 
to try to care for them and get them well as soon as pos- 


| 

i 
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sible. And when I get through, I am so tired at night that 
I am not able, and I don’t feel physically able to sit down 
and write tomes on my patients. I should keep better 
records, I grant you; but I just don’t have them. 

Q Have you finished, Doctor? A Yes, I am quite 
through, sir. 

Q Now, in May, 1945, how many hours were you work¬ 
ing a day? A In May, 1945,1 was still delivering mater¬ 
nity cases, and I used to average anywhere from seventy 
to ninety cases a year. 

I was trying to keep two office hours a day, from 

369 ten to twelve, and from six to eight. The daytime 
hour would run into the evening hour, and I was 

trying—I would get through the daytime hour in the office, 
and have a list of calls; and they would be sitting down 
along the wall waiting for the next office hour. I would 
leave the office with eight or ten calls and have no chance 
of getting back for the evening office hour. 

Q Certainly you worked about eight hours a day, and 
maybe ten? Is that right? A My average, sir, was 
nearer sixteen to eighteen. 

Q As busy as you were at that time, you didn’t have 
much time to devote to any patient, did you? A No. 

Q And when you saw Mrs. Underwood, you didn’t 
spend much time with her, did you? A I spent as much 
time as I felt was necessary. 

Q On this first day, how much time did you spend with 
her? A I was there probably twenty minutes. 

Q And thereafter, after the first examination, you spent 
less time? Isn’t that right? A I would say my average 
visit to Mrs. Underwood would run from fifteen minutes to 
a half hour. 

Q If you spent that much time with her, you couldn’t 
spend any time with the other patients, could you? 

370 A I get my work done, sir. 

Q Your price per visit at that time was $4? A 
That is right. 
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Q For a house call, and a lesser amount for the officd 
call? A That is right, sir. 

Q What did you do for her the first day you went there? 
A I thought I had stated. I examined her, and after I! 
examined her, I advised her to use heat. I applied tincture 
methylate to the abraded area on her knee. I advised her! 
to use the electric pad on her back, and alternate that, down! 
to the leg. I advised her to use hot compresses, sir, on| 
the ankle, and to elevate the foot and leg. 

Q I asked yotf, Doctor, your treatment. Your treatment! 
just consisted in painting the knee with a little medicine j 
out of the bag, and telling her to use a pad? Is that right?! 
A No, sir. I wrote her a prescription. I left her medi¬ 
cine to ease her pain. 

Q Thereafter, in the visits you made to her, between 
that time and time you referred her to Dr. Pelland, there 
wasn’t anything you could do to treat her, was there? 
A Other than symptomatic treatment, and I gave her in -1 
jections of esterific substances to help her nerves. 

371 Q Primarily, then, it was for nerves and not for i 
any bruise or anything you could see physically? j 
Is that right? A Well, my treatment was, until Dr. Pel-1 
land saw her, my treatment, my original treatment, was i 
directed at trying to reduce her discomfort and distress, j 
to try to get her back on her feet again; and then later on | 
for her nervous condition. 

Q Isn’t it a fact, Doctor—and, of course, we don’t know ] 
whether she had any bruises on her or not at that time— j 
but assuming there were bruises on her, that the bruises j 
would clear up in a few days? A That is true, except the 
large one on her shoulder. That would reasonably take j 
ten days to two weeks to clear up, sir. 

Q And that is the one you did not have x-rayed? A 
That is right. 

Q So, thereafter, can you tell us how many visits or j 
how many times you went to her house, when there wasn’t j 
anything you could do for her, between that time and the 
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time yon referred her to Dr. Pelland? A I tried to do 
something for her every time I went to see her. 

Q Isn’t it a fact that up to that time, her complaint 
was primarily, as you diagnose it, as you say now, 

372 nerves? A Her chief complaint, Mr. Horning, was 
pain and discomfort and inability to move around 

without pain. That was her chief complaint. 

Q And that is what she told you? A She didn’t do 
any screaming. There are a lot of different manifestations 
of nerves, and she didn’t have any hysteria or anything 
of that sort. So that I was treating her, primarily, for 
her muscular and her apparent nervous disorder. Speak¬ 
ing of nerves, though, I mean the nerves supplying the 
various affected areas she complained of. 

Q Now, objectively, you couldn’t tell whether or not 
any nerves were affected, could you? A No. We have 
two groups of symptoms, sir—subjective and objective. 

Q And there wasn’t anything objective you saw? A 
And when one speaks of nervous disorder, we must often¬ 
times, unfortunately,— 

THE COURT: Just confine yourself to answering the 
question, Doctor. 

THE WITNESS: Yes; I am sorry. 

MR. HORNING: Will the reporter please read the 
question? 

THE REPORTER (Reading): “Question: And there 
wasn’t anything objective you saw?” 

THE WITNESS: After the bruises cleared up, and 
after the ankle, the swelling in the ankle reduced, 

373 and she recovered from the effects of that sprain, 
there was no physical, objective signs, no. 

BY MR. HORNING: 

Q And that was a matter of a short duration after you 
first saw her? Is that correct? A Two to three weeks 
later, sir. 

Q And then, if I understand you correctly, all you did 
for her after that was to give her a shot, whenever you saw 
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her after that; is that right? . A And I would apply 
counter irritants to the areas— 

Q What area? A The area of the back and the hip 
she complained of paining her. She always complained 
of her hip and her leg, sir. 

Q The field of a hip injury is in the orthopedic field, I 
is it not? A That is true, sir. 

Q And you went along from May until October, if 11 
understand you corectly—and please correct me if I am 
wrong—before you even referred her to a hip man? Isn't I 
that right? A I referred her to an orthopedic man, yes,; 
sir. 

Q But not until October? A That is true. | 

Q And sometime in between there, you got ahold | 
374 of Dr. Groh? Isn't that right? A Dr. Pelland, i j 
believe, saw her before Dr. Groh. 

Q Didn't you tell us a while ago that it was in July, j 
1945, according to your best recollection, that you had her j 
examined by Dr. Groh? A I don't recall exactly thej 
chronology, sir; but I believe, it is my impression, that 
Dr. Pelland saw her before Dr. Groh saw her. 

Q If you told us a while ago it was in July, 1945* then 
you were in error about that? A I was in error, yes,j 
sir. j 

Q Of course, you have no record of that? A No, sir.| 
Dr. Groh would have a record. 

Q The Court has said, and that is the law, that that! 
is privileged, and I cannot inquire into that from him.! 
A Yes, sir. 

Q Then you sent her to Dr. Pelland because of a pain 
in the back? Was that it? A Pain through the lumbar 
area of the back, over the sacral area, and down the leg and 
to the heel, yes, sir; and because of the fact that appar¬ 
ently her leg, her limp, was becoming more exaggerated, 
and I couldn't explain it. 

Q Of course, you had a great deal of confidence in Dr. 
Pelland? A Yes, sir. j 
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375 Q He is an outstanding orthopedic man, is he 
not? A Can I interject— 

Q Can you answer that question—he is an outstanding 
orthopedic man, is he not? A He is, sir. 

Q In the District of Columbia? A Yes, sir. 

Q And because of his specialized knowledge and expe¬ 
rience in the field of orthopedics, and your being unable 
to explain this limp of hers, you sent her to the man you 
considered to be best qualified? A That is true. 

Q And you collaborated along with Dr. Pelland? A I 
did 

Q And you were very much interested in the progress 
of your patient, were you not? A I was, sir. 

Q And you were interested in the diagnosis Dr. Pelland 
would make, were you not? A I was. 

Q And you conferred frequently with Dr. Pelland about 
the progress of Mrs. Underwood, did you not? A I did, 
and I saw her daily at the hospital. 

Q Of course, you didn’t treat her? A I did not, no, 
sir. 

376 Q But you are charging for that, aren’t you? 
A I don’t recall that I made any charge to Mrs. 

Underwood for that period; I may have charged her for 
several of the visits to the hospital. 

Q Even though you did nothing? A That is right, 
sir. I went in and checked on her general condition to see 
that her blood pressure was all right and her heart action 
was all right. But she was Dr. Pelland’s patient, as far 
as the orthopedic procedure was concerned. 

Q That is right. A And I wouldn’t charge her to go 
in and see if the bandages were still in place. 

Q So you couldn’t tell us now whether or not you did 
make any charge for these hospital calls, when she was Dr. 
Pelland’s patient? Is that right? A I could not. I 
could not. I logically wouldn’t, though. I know my cus¬ 
tom in such cases, sir. 

Q Now, as early as December, 1945, Dr. Pelland had 
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the cervical area of her neck examined, did he not, by x-ray? i 
A He did. 

Q And yon knew about that, didn’t yon? Yon saw 
those x-rays, didn’t you? A I don’t recall. 

Q Let me see if I cannot refresh your recollec- 

377 tion, that in December, 1945, on the 31st of December, 
1945, Drs. Groover, Christie, and Merritt made an 

x-ray examination, at the request of Dr. Pelland, of Mrs. 
Underwood, with this result— 

“Examination of the cervical spine shows no evidence 
of bone or joint injury. 

“There is some thinning of the discs between the 6th j 
and 7th cervical vertebrae and narrowing of the corre¬ 
sponding intervertebral foramina.” 

Do you recall that now? A I do, sir. 

Q Didn’t you confer with Dr. Pelland respecting this j 
x-ray diagnosis? A Not to my knowledge. 

Q Well, seeing this and having referred her to Dr. 
Pelland, and knowing that this was the result of the x-ray, i 
can you tell us why you didn’t confer with Dr. Pelland and 
discuss this x-ray result in his expert judgment? A Mrs. 
Underwood was still under Dr. Pelland’s care. Dr. Pelland 
was checking on Mrs. Underwood. And I felt that Mrs. 
Underwood would report the x-ray result to Dr. Pelland, 
and Dr. Pelland would be acquainted with them in that way, 
sir. • | 

Q My question is, can you tell us why you two doctors, 
you, her family physician, and Dr. Pelland, the doctor to 
whom you referred her, didn’t discuss the result of 

378 the x-ray of cervical area of the neck? A I never 
considered at the time that it was pertinent. That i 

is the only explanation I can give you, sir. 

Q Dr. Duffey, didn’t you get from Dr. Pelland at that 
time, that in his opinion, from his examination of your 
patient, and the result of this x-ray, that the condition 
which existed in the cervical portion of her neck was in 
no way due to injurv or trauma? A I may have. If I 
did— 
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Q And that is what this x-rav report did show? Isn’t 
that correct? A You would think that would be the 
conclusion to draw from it, yes, sir. 

Q So that your further conclusion from this x-ray re¬ 
port would be that this was a developmental process, going 
along with age, in no way associated with or attributed 
to trauma? Isn’t that correct? A That would be the 
logical conclusion to draw. 

Q That is what you, as a doctor, did draw from this 
report? Isn’t that right? A That is true. 

Q And didn’t you confer with Dr. Pelland, and didn’t 
he tell you that? A He may, or he may not; I don’t 
recall. 

379 Q You have no recollection of it? A That is 
true. 

Q But you were most interested in her, weren’t you? 
A I think she can answer for that, sir. 

Q And you were most interested in finding out the 
opinion of this expert to whom you sent her, weren’t you? 
A That is true. 

Q And isn’t your recollection refreshed, that Dr. Pel- 
land told you there wasn’t anything in the cervical area 
of the neck which would indicate that its condition resulted 
from any injury or trauma? A • You asked me if it is now 
refreshed? It is. 

Q It is refreshed? A Yes, sir. 

Q And isn’t that what Dr. Pelland told you? 

You nod, and I take it you mean yes. A Yes. 

Q Now, with reference to the back pain, a few days 
after that, namely, on January 24, 1946, you saw some 
more x-rays, didn’t you? A X-ravs of the spine? 

Q Yes. A Yes, sir. 

Q And just so that all of us will know what we are 
talking about, the cervical area of the spine is the por¬ 
tion at the topmost area of the spine, isn’t it? 

380 A It extends from the base of the skull down to 
the shoulders. 
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Q From the base of the skull down to the bottom of the 
shoulders, about in this position? Is that correct (indicat¬ 
ing) ? A That is quite so. 

Q There wasn’t anything in there which would indicate 
any injury was sustained; but, on the contrary, that it was 
developmental, just due to advancing years? A Accord¬ 
ing to that report. 

Q And that is what Dr. Pelland felt, and you felt? A 
At the time. 

I 

Q You haven’t changed your opinion since, have you? 
A No, I have not. 

Q Then you still feel that? A I am trying to answer 
• your question. 

Q Don’t you still feel that? A I do. 

Q Let us go down to the next area of the back. What j 
is the area below the cervical? A The thoracic. 

Q And down below that? A The lumbar. 

Q And down below that? A The sacral. 

381 Q Now, Dr. Pelland, as a careful orthopedic 
surgeon, had this back x-rayed subsequently, in r 
addition to the cervical area? A He did. 

Q And you saw those films? A I did. 

Q And discussed the matter with Dr. Pelland? A I 
did. 

Q Do you recall that the report of Drs. Groover, Chris¬ 
tie, and Merritt, respecting the examination of the dorsal 
and the lumbar spine, showed marked exaggeration of the 
anterior lumbo-sacral curve? A Yes, sir. 

Q That is something congenital, isn’t it? A It usually 
is, yes, sir. 

Q You never heard of that being caused by any blow or ! 
injury, have you? A I have never seen it. • j, 

Q And you have never even heard of it, have you? 

A Heard of which ? 

Q Heard of any marked exaggeration of the anterior ! 
lumbo-sacral curve resulting from any injury or blow? j 
A No. There might be an interruption of it, but not an 
exaggeration. 
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Q I am talking about an exaggeration. That 

382 means a sway back, doesn’t it? A That is true. 

That is the popular term. 

Q And it means a person, from birth, has been born 
with a poor posture, so that the spine, instead of being 
posteriorly, is anteriorly, that is, forward toward the 
stomach pushed in? A That is true. 

Q And that sort of a situation, resulting from birth, 
predisposes people to low back strain, doesn’t it? A It 
does. 

Q And that, in and of itself, is sufficient to account for 
the pain which you say that she said he had? Isn’t that 
right? A It could, yes, sir. 

Q Now, when you refer to a scoliosis, that means a 
lateral twisting of the spine, rather than fore and aft? 
A That is true. 

Q Being a sailor, I talk about it as “fore and aft,” 
and “athwartship.” 

A scoliosis is an athwartship, out-of-line curvature of the 
spine. Isn’t that right? A That is right, or from side 
to side. 

Q And you found that in her, too? A That is true. 

Q And that is something that comes from birth? 

383 A It is either birth or early developmental. 

THE COURT (To the witness): What was the 
last part of your answer? 

THE WITNESS: Either birth, Your Honor, or early 
developmental, before the bones have had time to harden 
and set. 

BY MR. HORNING: 

Q That means in childhood? A That is right. 

Q And that doesn’t have a thing in the world to do with 
trauma or injury? A Not a bit. 

Q And you saw that she had that sort of a condition, 
a scoliosis? Isn’t that right? A Yes. 

Q And, that in and of itself, is enough to account for the 
back pain which she says she had? Isn’t that right? 
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A Everybody, Mr. Horning, has some amount of lateral 
curvature. In other words, we all have a moderate scolio- 1 
sis; but hers was exaggerated. 

Q It is only the osteopaths or the chiropractors who I 
believe we can have a perfect, up and down, straight spine, ! 
with no out of alignment of the vertebrae? A And try i 
to attain it, if it isn’t that way. j 

Q And you don’t believe anybody ever had such ! 

384 a spine as that, do you? A I have never seen one.! 

Q Because you are an allopathic physician? A I 
That is true. 

Q And you found the lumbar vertebrae in her back way ! 
out of alignment, and the back like a letter S? A The! 
vertebrae out of alignment transversely, anteriorly and 
posteriorly. j 

Q Out of line, both fore and aft, and athwartships?| 
A That is true. | 

Q And that, in and of itself, was enough to account fori 
any back pain she told you she had? A It could produce! 
enough back pain, that is true. 

Q You have seen that lots of times in your practice,! 
haven’t you? A I haven’t had— 

Q Well, if you can’t answer it. A I haven’t had it' 
in my practice, no, sir. 

Q But you know it exists? A It exists, yes, sir. 

Q Now, do you recall that the x-ray further showed— 
“There is no definite evidence of bone or joint injury”—| 
A That is right. j 

Q In this whole spine that was x-rayed? A Yes. 

385 Q From top to bottom? A That is true; she 
had no fractured vertebrae. 

Q She had no joint injury, either, did she? A None 
that was demonstrable at all.* 

Q There was none in the x-rays? A No. j 

Q None you found? A That is true. 

Q And none that Dr. Pelland found? Is that right? 
A That is right. j 
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Q In addition to that, you found something else wrong 
with her back, in this x-ray, didn’t you?—a vertebra being 
mal-aligned? Do you remember that? A There is a 
mal-alignment in the lumbar area. 

Q Yes; and that is the part that she was complaining 
of, isn’t that right? A The lumbo-sacral area. 

Q Well, the lumbar is part of the lumbo-sacral area? 
A That is true. 

Q And the vertebra was out of place down there? A 
There was an abnormality between the 3rd and 4th lumbo¬ 
sacral vertebrae. 

Q And that abnormality existed from birth or from 
early development in childhood, didn’t it? A It could 
have, or a disc— 

Q Wait a minute; I am going to get to the disc. 

386 THE COURT: Let him answer. 

THE WITNESS: It could have. 

BY MR. HORNING: 

Q It could have? A Yes, sir. • 

Q And that mal-alignment from birth, in and of itself, 
would be productive of pain, wouldn’t it? A It is possi¬ 
ble. But I am not neurologist or orthopedist enough to 
state positively. But the possibility would be there. 

Q Sure. Do you recall, Doctor, you went and had 
access to the Sibley Hospital records when Dr. Pelland in 
February of 1946 did the mal-alignment, whatever you call 
it, adjustment, under the anaesthesia you told us about? 
A Yes. 

Q Do you recall you had access to and you signed por¬ 
tions of the hospital record? A I do, sir. 

Q And do you recall that in that official hospital record 
of Sibley Hospital that the history of the patient showed 
that she had had back pain for many years prior to that 
time? A Offhand, I do not recall it, sir. 

Q Do you recall also that in that same record, a portion 
of which you signed and which you had access to, 

387 she said she had strained herself two weeks before 
that time, while attempting to prevent herself from 

falling? A Yes, I remember that. 
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Q You remember that part of it? A I do, sir. - j 

Q Now, did you ask her about that? A I believe I 
did at the time. 

Q What did she tell you? A If I recall the occurrence, 
she had slipped on the rug, or had lost her footing in some 
way, and had wrenched herself in trying to catch her 
equilibrium. j 

Q And that was the reason she was put in the hospital 
at that time, was it not, to try to straighten out this mal- j 
alignment, and for that fall or partial fall? A That is j 
true, sir. j 

Q Isn’t your recollection refreshed, Doctor, that you! 
also saw in that hospital record that she stated she had had! 
pain in her back for many years, and that you talked to! 
her about that? A That may be in the history. 

Q Yes. Don’t you recall that you talked to her about 
that? A The history would be taken by the resident 
physician, you see, the interne. 

Q That is right. You saw that record; that is 
388 part of the official record of Sibley Hospital, and you 
were her doctor? A Yes, that is true. 

Q And you saw that in there, didn’t you? 

Let me see if I cannot refresh your recollection. 

MR. HORNING: Is Mrs. Hansen out there? Will you 
please call Mrs. Hansen? 

(To a woman who came into the Courtroom:) 

Mrs. Hansen, would you give me the Sibley Hospital 
record for February, 1946? 

Here it is on the history sheet. I don’t like to ask that 
an official hospital record be marked as an exhibit for iden¬ 
tification, but may it be stipulated? 

THE COURT: Let it be considered as marked Defend¬ 
ant’s Exhibit No. 1. 

MR. HORNING: Yes, sir. 

(The Sibley Hospital record was accordingly considered 
marked for identification as Defendant’s Exhibit No. 1.) 
BY MR. HORNING: ! 

Q Now, Doctor, I direct your attention to the history 
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sheet of Sibley Memorial Hospital, considered as marked 
for identification as Defendant’s Exhibit No. 1—“History 
of present illness.” Wonld yon read that, what it says 
there, Doctor? A (Heading) “The patient has 

389 been having low back pain for many years now. 
the above pain”— 

It is probably why I didn’t recall this.. I can’t read the 
writing. 

Q (Reading) “The patient has been having low back 
pain for many years now. She”— A (Continuing read¬ 
ing) “has been having pain in her thighs, especially in 
the muscles”— 

Q “In the back.” A “In the back.” 

Q “About two weeks ago patient strained herself”— 
A “while preventing herself from falling. Since that 
time”— 

Q “the pain”— A “the pain has been severe and 
constant, to such an extent that she finds it difficult to 
straighten up at times.” 

Q Now, with your recollection refreshed— 

THE COURT: What is the date of that report? 

THE WITNESS: That was February 22, 1946, Your 
Honor. 

BY MR. HORNING: 

Q This personal history is taken, as you said, by the 
resident, from the patient, when she comes into the hospi¬ 
tal? Isn’t that correct? A That is true, sir. It is a 
routine procedure done for every patient on admission. 

Q Under the head “Chief complaint,” what does 

390 it say, Doctor? A “Pain in the back.” 

Q “Family history”— A “No familial dis¬ 
eases.” 

Q “Previous history”— A “No previous hospitali¬ 
zations.” 

Q You know that was wrong, don’t you? A Sure. 

Q She had been in the hospital before, hadn’t she? 
A That is true. 
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Q She apparently told the interne she had had no pre- j 
vious hospitalization and he recorded it as a routine mat- j 
ter? Isn’t that right? A That is true. 

THE COURT: I think that is beyond the knowledge | 
of the witness. 

MR. HORNING: I will withdraw that, Your Honor. 

THE COURT: I think that is beyond the proper scope j 
of the cross examination. 

BY MR. HORNING: 

Q Now, Doctor, having seen this hospital record, where¬ 
in the history showed she had been having low back pain 
for many years, is your recollection refreshed that you 
spoke to her about that? A I don’t recall that 
391 Mrs. Underwood mentioned to me any back pain I 
that she had suffered from. Now, she may have 
spoken about that pain, Mr. Homing, to Dr. Bryant, who 
was her physician up to the time he left for the service.! 
But prior to my attendance upon her at this time, I had j 
never heard her complain of her back, and to the best of j 
recollection, sir, I don’t recall her telling me that she had j 
previous back ache. 

Q Now, Doctor, when she went into that hospital, and j 
you, of course, had access to that record, you assumed that! 
she had never had any low back pain until May 29, 1945, | 
when you first heard her complaint of it? Isn’t that cor¬ 
rect? A That is true, sir. 

Q Now, when you saw that notation in the official hos- j 
pital record, showing that she stated she had had low back 
pain for many years, didn’t you go to her and say, “Mrs. 
Underwood, why didn’t you tell me the truth about tins?” 
A At this time she went in, sir, as Dr. Pelland’s patient, 
and, as you say, these histories and physicals are done by 
internes, or the majority of them are done by what we j 
would term “externes.” An exteme is a third or fourth-) 

i 

year medical student, as you know. 

THE COURT (To the witness): You have answered) 
the question, Doctor. Just confine yourself to answering) 
the question. 
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BY MR. HORNING: 

Q Seeing that in the record, yon cannot tell ns 

392 why you didn’t ask her why she didn’t tell yon the 
truth? A No, I did not. 

Q And that would sit up like a sore thumb in your 
diagnosis, would it not, Doctor? 

THE COURT: Suppose you reframe your question, 
Mr. Horning. 

BY MR. HORNING: 

Q That would be indicative to you, as her family phy¬ 
sician, that she was concealing something from you which 
would affect your diagnosis? Isn’t that correct? A It 
would convey that impression. 

Q Yes. And yet you have no recollection of having 
spoken to her about it? Isn’t that your present testimony? 
A That is true. 

Q Now, further in connection with the x-ray of the 
back, do you recall that the x-ray films showed, from Drs. 
Groover, Christie, and Merritt, that there are productive 
changes in the anterior margin of the upper surface of 
the 3rd lumbar? Do you recall that? A Vertebra. 

Q Now, productive changes mean changes that occur 
through age, do they not? A They are peripheralative 
changes, in other words, exosmosis of tiny little outgrowths. 
It would tend to indicate an excess bone formation, 

393 an abnormal bone formation, rather than a degenera¬ 
tion. 

Q And that excess bone formation is through nature’s 
excess calcium in the blood, which causes the calcium to be 
deposited around the vertebrae and the joints? Isn’t that 
right? A It is due to a disturbance in the calcium meta¬ 
bolism of the body. 

Q And that has nothing whatever to do with injury? 
A No. 

Q Or a blow? A No. 

Q That is what we laymen might call arthritis of the 
spine, isn’t it? A Yes. 
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Q And that results from many causes other than ai 
blow? A That is true. 

Q And it has never resulted from an injury or a blow? 
That is right, isn’t it? A You can get one area where you| 
get an exosmosis due to where a bone has been broken, butj 
a bone has to be broken or the periosteum torn before you! 
can get an exosmosis. 

Q There wasn’t any bone broken here? A No. 

Q So you were certain at that time, and now are, 

394 that this condition reflected an arthritic condition 
of the spine which had nothing to do with injury?! 

Isn’t that right? A That would be the conclusion to be| 
drawn from it. 

Q That is your present opinion, is it not? A That is 
right. 

Q And it was your opinion at that time? A That is j 
true. 

Q And it was Dr. Pelland’s opinion at that time? A | 
That is true. 

Q And that arthritic condition of the spine is produc- j 
tive of great pain, is it not? A Some cases of arthritis | 
are tremendously painful Others are relatively painless j 
and result only in limitation of motion and inability to use j 
the affected joint. 

Q And that is what this lady had, wasn’t it—inability ; 
to use the affected joint? A Her inability seems to de- j 
volve about an inability, sir,,to use the leg. The leg is j 
shortening. The leg, according to Dr. Pelland, was short- | 
ening. 

Q You don’t mean that, do you Doctor? A That is 
Dr. Pelland’s conclusion. 

Q I beg your pardon. A That the leg was atrophying, j 
and shrinking in circumference. 

Q Circumference is different from shortening, 

395 isn’t it? A Oh, yes. 

Q Shortening means something is wrong with I 
the hip? A That is true. 

> • i 


! 

i 
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Q And a mere atrophy at the upper calf of one inch 
in circumference is nothing unusual, ig it? A A reduc¬ 
tion in circumference would lead you to believe that the 
damage was due to muscular atrophy. A shortening in 
length would lead you to believe there was either a tilt at 
the pelvis, or that the leg itself was shortening. 

Q There wasn’t any shortening in the length of this 
leg, w’as there? A Not that I have been able to determine. 

Q And you haven’t determined from any measurement 
whether or not there was even an atrophy in circumfer¬ 
ence? That is right, isn’t it? A That is true. 

Q Even if there were an atrophy in circumference, that 
would occur from mere disuse, wouldn’t it? A There 
could be an atrophy of disuse, yes. 

Q And as soon as it is used again, if the patient saw 
fit to use it again, that atrophy would disappear, wouldn’t 
it? A The tone of the muscles would improve, if 
396 the patient were able to. 

Q Sure; and if the patient would use it, the 
atrophy would disappear? A If the patent were able to 
use it, and use didn’t improve the condition, we couldn’t 
state it would absolutely come back to normal; but it 
would improve with use. 

Q And that same sort of atrophy would develop from 
the fact that a person had a broken leg which was put 
in the cast, and there would be an atrophy when the 
cast is removed? A A transitory atrophy; and that 
short period of atrophy is fully recoverable by use. 

Q If I, a perfectly well person, walked along the street, 
favoring my left leg, I would very soon develop an 
atrophy in it, would I? A And you would very soon 
get a pain in it. 

Q And I would develop an atrophy in it? A And if 
you favor your right leg, pretty soon you are going to 
have a pain in your left leg. 

Q Sure. And I would be developing an atrophy, 
wouldn’t I? A Of certain muscles. 
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Q And that is the atrophy of disuse, isn’t it? A Na¬ 
ture ’s laws are, yon nSe it or lose it. 

I am lopsided here in my chest, becanse as a boy of! 
sixteen I made boxes and swung a hammer with this 
side. 

397 Q * And if I changed my pace, after favoring one i 
leg, and walked naturally, that atrophy would j 

change, wouldn’t it? A If you hadn’t walked awry too 1 
long. 

Q Do you recall, further, that the x-ray report from 
Drs. Groover, Christie, and Merritt, about the back, said— j 
4 4 The extreme anterior curve at the lumbo-sacral level j 
gives the back an unstable appearance.” 

Do you recall that? 

A I do, sir. 

* j 

Q That is in the region that you say she complained! 
of having the most pain? Isn’ t that right? A In the I 
lumbo-sacral area, clear down. 

Q And that was due, in the opinion of the roentgenolo- j 
gist, to the extreme anterior curve. That is correct, isn’t I 
it ? A It states there that it could be due to that. 

Q It says here, “The extreme anterior curve at the j 
lumbo-sacral region gives the back an unstable appear-! 
ance.” A Yes. 

Q “And undoubtedly predisposes to low back pain.” j 
A “Predisposes”? 

Q That is correct, isn’t it? A It didn’t say it caused ! 
it, but is predisposed to it. 

398 Q And you agreed with that? A Yes, sir. 

Q And Dr. Pelland agreed with that? A To 
my knowledge he did. 

Q And this extreme anterior curve at that level had ! 
nothing to do with injury or a blow, did it? A Not a i 
bit. 

Q And that, in and of itself, this extreme anterior 
curve at that lumbo-sacral level, was sufficient to cause j 
the pain of which she complained? Isn’t that correct? A i 
It could, yes. 
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Q And you didn’t have any evidence which would indi¬ 
cate that it was anything else but that that caused the 
pain? Isn’t that right? A I found no particular point 
that would answer, sufficient to answer, a symptomology, 
and that is why I called for help and consultation, as I 
have repeatedly stated. 

Q And this condition, congenital in nature, was a suf¬ 
ficient and satisfying cause for the pain, was it not? A 
It may or it may not have been, yes. 

Q But as I understood your testimony on direct exam¬ 
ination, you had no physical finding upon which you could 
account for pain? A That is right. 

399 Q Now, here is an ample— A And that is 
roentgenological. 

Q Oh, don’t you believe it? A Oh, sure I do. 
I said I could not, on physical examination, explain it. 

Q But with the aid of the seeing eye of the x-ray, 
couldn’t you account for the pain in her back, at the 
lumbo-sacral level, by reason of this extreme anterior 
curve? A That was the possibility as to the production 
of her pain, yes, sir. 

Q You accepted it, didn’t you? A Surely, I did. 

Q Then why didn’t you tell us this morning, when you 
were testifying, that the x-rays did show congenital de¬ 
fects in her back, of many kinds and character, sufficient 
to account for all of the pain of which she complained? 
A It could account for it. 

Q Why weren’t you fair with us, Doctor, and why 
didn’t you tell us that ? A I have tried to be fair. 

THE COURT: I will exclude that question. 

MR.- HORNING: Very well, sir. 

BY MR. HORNING: 

Q Now, do you recall reexamination was made of 
the lumbo-sacral area, and that was done on February 6, 
1946? Do you recall that? A February 6, 

400 1946— 

Q Do you recall such a reexamination of the 
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back, by x-ray? A No. Dr. Pelland apparently ordered 
that, sir. 

Q Do you have any recollection of having seen those 
x-rays? A I may have. I don’t recall at the moment 

Q So that you are unable to tell us now whether or 
not they may show anything which was different or con¬ 
firmatory of the prior diagnosis? A That is true. 

Q After all of these x-rays, didn’t you gather the 
opinion of Dr. Pelland was that there wasn’t anything that 
he could find, as an expert, or that he could find through 
the seeing eye of the x-ray, which would indicate that any 
condition of hers was caused by trauma or by an injury? 
A When was that opinion delivered? 

Q February, 1946. A I don’t recall. 

Q Do you recall whether or not you told Mrs. Under¬ 
wood what Dr. Pelland’s opinion was, and what your opin¬ 
ion was, after seeing the results of the x-rays, that there 
wasn’t anything in any of her condition, which, in your 
opinion, or in his opinion, resulted from an injury? A 
I know that in Dr. Pelland’s opinion, he couldn’t 

401 state definitely, he said, that it was due to any 
injury. 

Q Did you communicate that to Mrs. Underwood? A 
I believe I did. 

Q • Do you recall what she told you? A No, I don’t. 

• • • • 

BY MR. HORNING: 

Q Doctor, in May, 1946, an exploratory operation, I 
believe you testified, was performed on Mrs. Underwood 
by Dr. Pelland, and you frequently visited the hos- 

402 pital during that period of time? A That is true, 
sir. 

Q Prior to the performance of this exploratory opera¬ 
tion, Doctor, was any fluid used in the spine to determine 
the presence of an alleged or considered or suspected 
intervertebral disc injury? A Dr. Pelland I know ad¬ 
mitted Mrs. Underwood to the hospital prior to the ex- 
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ploratory operation, and did a manipulation of the back 
under anaesthetic. 

Q That was in February of 1946, was it not? A Yes, 
sir. 

Q That is the record I just showed you? A Yes, sir. 

Q Now, I am talking about May of 1946. A In May 
of 1946, if it was done, I don’t recall it, sir. 

Q The usual practice is to inject a fluid into the spine, 
is it not, which will aid in diagnosing whether or not an 
intervertebral disc injury exists? A I believe that is 
common practice, yes, sir. 

Q And by an intervertebral disc, Doctor, we mean, do 
we not, the cushion between the vertebrae of the spine? 
A A fibrous, cartilaginous cushion. 

Q It acts like a washer does, in our language? A It 
does. 

403 Q In absorbing the shock to the spine? A It 
cushions the contiguous' portions. 

Q If it were not for that, when I walk, and the weight 
of my body is placed on my foot, that would have a jar 
in my spine, would I not? A It cushions that weight. 

Q And that would otherwise be painful? A That is 
true. 

Q And nature has placed this cushion in between the 
vertebrae of our spine to absorb those shocks? A That 
is true. 

Q Now, when we put fluid in the spine, and then take 
an x-ray of it, that assists us in detecting whether that 
disc, in between the vertebrae of the spine, has been 
broken or ruptured? A That is true. 

Q And you said that is common practice? A Yes, 
sir. 

Q Do you know whether or not this was done in this 
case, before this exploratory operation? 

THE COURT: Mr. Horning, shouldn’t a question of 
that sort have been addressed to Dr. Pelland? 

MR. HORNING: I thought this doctor knew all about 
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what went on there, Your Honor. If Your Honor has any! 
doubt about it, I will withdraw it. 

THE COURT: It seems to me it is beyond the 

404 scope of the direct examination. 

MR. HORNING: The direct examination cov¬ 
ered, as I understood it, everything that happened in the I 
hospital in May, 1946, although he was not present at the 
actual operation. 

THE COURT: He testified he turned the patient over 
to Dr. Pelland. 

MR. HORNING: Very well. 

THE COURT: He didn’t use those words; but that is 
what it amounts to. 

BY MR. HORNING: 

Q Now, Doctor, in connection with this exploratory 
operation of the spine, you know that no ruptured disci 
was found on the operation ? A That is true, sir. 

Q And she made a normal convalescence from that 
operation, without infection? Isn’t that correct? A So 
far as any infection or anything of that sort is concerned,! 
there is no evidence of any. 

Q Now, can you tell us, from the date of her dis¬ 
charge from the hospital, on this exploratory operation,! 
negative in result, until October, 1946, how many times! 
you saw her? A On the average of once a week. 

Q And that is based solely on your recollection? A 
That is true, sir. 

405 Q And can you tell us what, if any, treatment 
you gave her in those intervening months? A She 

still complained of pain and discomfort. 

THE COURT: Suppose you answer the question, Doc¬ 
tor. 

THE WITNESS: All right, sir. 

THE COURT: The question is, what treatments you 
gave your patient during those intervening months? 

T HE WITNESS: I gave her tablets to control the 
pain she was still suffering from. I wrote prescriptions 
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for tablets, some of which had codeine in them, when the 
ordinary salicylates wouldn’t ease her discomfort, and I 
gave her injections of esterific substances. 

Q What was the name of it? A “Estro.” 

Q And by “tablet,” you mean sedative? A That is 
right, sir. 

Q And that is— A This particular tablet includes 
three and a half grains of aceto-salicinic acid and a half 
grain of caffeine, and is commonly used for the control of 
pains, headaches, muscular pains, and pains all over the 
body. And when those failed, when her pain was severe, 
I would reinforce that with some codeine. 

Q It was necessary for you to give her a prescription, 
because of the Harrison Narcotic Act? Isn’t that 

406 right? A That is true, sir. 

Q Codeine being one of the drugs which takes a 
license, practitioners issue the prescriptions? A That is 
true, sir. 

Q And on your visits—did you go to her house to give 
her the prescriptions for codeine? A No. There is a 
drugstore under my office, sir, and I called the drugstore 
smd then would carry the prescription into the drugstore. 

Q This note says, on this piece of paper, that since 
the accident the only treatment you gave her was bed rest, 
sedatives, and a chloro-pheno—or some such name I can’t 
make out. A I will see if I can read it, sir. Colegogs. 

Q Is that the same thing? A No that is a drug to 
stimulate the flow of bile from the liver. 

Q Was there anything wrong with her liver? A Noth¬ 
ing more than occasionally will get wrong with all of us 
once in a while, a sluggish liver. They don’t get the bile 
out properly, and there is a gas accumulation, and the 
tongue gets coated. And in the good old days, you used 
to throw a dose of calomel into them, for severe colegog. 
But the mild colegog is merely to supply a deficiency of 
the bile, which is usually a functional thing. 

407 Q Wlien did any liver trouble start with her? 
A I don’t state she has organic liver trouble, Mr. 
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Horning. I merely state that occasionally it has been 
necessary to give her those medicines to stimulate the flow 
of bile from the liver. 

Q Can you tell us how many times you gave her that? 

A Over how long a period of time, sir? 

Q Well, you have been treating her for five years. A 
Possibly once every three or four or six months—no 
more frequently than that. 

Q Can you tell us how many times you gave her any 
sedatives? A On every occasion. There is a non-nar¬ 
cotic sedative. I buy the tablets myself and give them to 
my patients, because I can buy them more reasonably than 
my patients. And I would leave her some of these P. A. C. 
tablets, from my own bag. 

Q Is that the barbitrates group? A No, no barbi- 
trates in there. 

Q Did you give her any of those? A Occasionally 
I would order some elixir pheno-barbital for her, which is 
a barbitrate, when she is restless. 

• • • • 

408 BY MR. HORNING: 

Q I want to ask you just a few more questions, 
Doctor. On October 7, 1946, this cancer was removed. A j 
Yes, sir. 

Q The first time, I understood you to say, she com¬ 
plained to you about any lump in her breast was about 
seven days before that? Is that correct? A As I recall, 
sir, the lump was removed within a week to ten days. 

THE COURT: Just answer the question, Doctor, 
briefly. 

THE WITNESS: Yes, sir. 

BY MR. HORNING: j 

Q You have no record which would determine conclu¬ 
sively whether she complained of this prior to about ten 
days preceding the date of the operation? That is correct, 
isn’t it? A The breast didn’t pain her. She merely 
called my attention to a lump she had noticed. 
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Q I say, you have no record which would show definitely 
the date when she first called that to your attention? A I 
have no record. But it is my invariable custom to im¬ 
mediately— 

THE COURT: Won’t you answer the question yes or 
no, Doctor? Have you or have you not? 

THE WITNESS: That is true, sir. 

409 BY MR. HORNING: 

Q Now, Doctor, you have no record of any x-ray 
therapy which she received any place, have you? A No. 

Q And you put down on this piece of paper “22 X-ray 
T began November.” 

Does that mean 22 x-ray therapy treatments beginning 
in November? A That is true, sir. 

Q You got that information from her, sir? A That 
is true. But I called the x-ray department and made the 
appointment for her. 

Q You have answered my question. That information 
you got from her? A I did. 

Q The precise number, 22? A That is right, sir. 

Q Doctor, after cancer once develops in a human being, 
there is a danger of spreading to other parts of the body, 
isn’t there? A There is, yes, sir. 

Q And particularly after the removal of a breast in 
a lady, there is a danger of a spread into other areas? 
Isn’t that correct? A There is always that possibility 
to be considered. 

410 Q And that is what is known in medicine as mas- 
tasis, isn’t it? A Correct. 

Q And the reason for that is that in the operation 
frequently you are unable to get all of the cancer organ¬ 
isms and remove them completely and entirely? Isn’t that 
right? A Well, cancer is not, as far as we know, due to 
an infection; so there are no organisms, but substance 
which has split into the lymphatics and gone elsewhere, and 
although we remove the original lump, it will metastasize 
or spread into the lymphatics and is elsewhere in the body 
before the original focus is removed. 
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Q And that means, of course, there is a danger of the 
breaking out in some other part of the body other than 
that from which it was excised! A That is true, sir. 

Q Or cut out! A Yes, sir. 

Q Cancer, of course, Doctor, is productive of pain, 
isn’t it! A Usually in the late stages, yes, sir. Pain is 
usually the last symptom to put in an appearance. 

Q And I take it, of course, Doctor, cancer doesn’t re¬ 
sult from any trauma or injury of any type or character! i 
A No, sir. And I wouldn’t contend for a second ' 

411 that the carcinoma, I couldn’t entertain the thought j 
that that carcinoma was in any way due to trauma. 

• • * • 

Redirect Examination 

• • • • 

412 THE REPORTER (Reading): “Question: Dr. j 
Duffy, what portion of the body, what part of the 

body, is affected by a strain or a wrenching!” 

THE WITNESS: It would depend on what part of the j 
body, Mr. Nichols, you are referring to where the strain \ 
was applied. 

BY MR. NICHOLS: j 

Q I am referring to the sacral region, the low back! 
region. A And when unusual trauma or tension is ap-j 
plied, one would logically look for the maximum stress to 
be applied on the soft tissues first; and the bony tissue 
would be the most resistant. 

Does that answer the question! 

Q That anwsers the question. 

• • • • 

413 THE REPORTER (Reading): “Question:! 
Now, Doctor, if a wrenching or a twisting took place 

by reason of some accident, and such injuries went to the 
point where they injured the ligaments and tendons and 
did not break any bones, would such an injury injure the 
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nerve lines leading from that point on into the lower 
extremities, or could they? 

THE COURT: I am not quite clear as to what is 
meant by the question, Mr. Nichols. Do you mean this, 
that if there is a physical injury to a ligament, might that 
be accompanied by a nerve injury? Is that your question? 

MR. NICHOLS: Yes, sir; that is my question. 

THE WITNESS: Yes, that is entirely possible. 

BY MR. NICHOLS: 

Q Now, Doctor, in connection with taking these his¬ 
tories at the hospitals, and particularly with refer- 

414 ence to the history referred to by Mr. Homing— 
and may I see that hospital report at this time, Mr. Hom¬ 
ing- 

Doctor, referring to this hospital record, that was ex¬ 
hibited to you by Mr. Homing, and that is Defendant’s 
Exhibit No. 1 not marked, is there any name on the record 
showing who wrote it up? A I don’t see any name, no. 

Q Is there any way to identify the person who wrote 
that record? A Not on this piece of paper. 

Q Is there any way to identify that person from any 
other paper accompanying it? A The man who does the 
history, usually does the physical examination. 

• • • • 

THE WITNESS: The man who takes the physical 

examination usually does the history, the resident, the in¬ 
terne, or the exteme comes in and does a history and physi¬ 
cal on the patient. 

And there is a signature here which I am unable to read. 

• • • • 

415 Q These histories are taken after the patient 

is brought into the hospital? A That is tme, sir, 

usually the evening of admission. 
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Recross Examination 

BY MR. HORNING: I 

Q Just one question, Doctor: On redirect examination i 
you used the expression “unusual tension’’ would be i 

416 required to injure a ligament or a tendon. “Ten- i 
sion” would mean a twisting, is that correct? A ! 

That was the word I used, and by unusual pressure, un¬ 
usual stress, unusual force, or a blow, as from falling,! 
that would be required, yes. 

Q And if that is required, there is usually physical j 
evidence of it, isn’t there? A Usually. 

Q And you saw none in this case? Is that right? A 
That is true, sir. 

Q Doctor, would you like to keep this piece of paper 
or could we keep it and have it marked? A You may i 
have it, sir. 

MR. HORNING: I would like to have this marked as 
Defendant’s Exhibit No. 2. 

« 

(The piece of paper was accordingly marked for identi- > 
fication as Defendant’s Exhibit No. 2.) 

• • • • 

Redirect Examination 

BY MR. NICHOLS: ] 

Q Dr. Duffey, in your experience as a doctor, havej 
you found patients who experienced pain when there was j 
no objective evidence showing the reason for the pain? A j 
Many times. 

417 MRS. FLORENCE HANSEN, | 

called as a witness in behalf of the plaintiff, and 
being first duly sworn, was examined and testified as fol- j 
lows: 

Direct Examination 
BY MB. NICHOLS: 


I 
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Q What is your full name, please? A Florence Han¬ 
sen. 

Q And your address is in the District of Columbia? 
A Yes. 

Q And what is your official capacity with the Sibley 
Hospital? A Medical Records Librarian. 

Q Did you bring the records from the Sibley Hospital 
concerning the hospitalization there of Mrs. Underwood, 
with you? A Yes. 

Q Is this the record showing her hospitalization 

418 on the 22nd of February, 1946? A Yes, it is. 

Q Can you identify that signature? A Yes; it 
is Dr. Guarino. 

Q Is he now at Sibley Hospital? A Yes, he is. 

Q And do you have the other records from the Sibley 
Hospital? A Yes, sir. 

Q Now, Mrs. Hansen, do you have the record in Oc¬ 
tober, 1945? Is there a record when she went into the 
hospital in October, 1945? A No, sir. She wasn’t in 
Sibley in October, 1945. 

THE COURT (To the witness): Are you the custodian 
of these records? 

THE WITNESS: Yes, sir—October, 1946. 

BY MR. NICHOLS: 

Q Oh, you have one for October, 1946? A Yes, sir. 
Q May I see it? A Yes, sir. (Handing records.) 
MR. NICHOLS: Will you excuse us a minute, Your 
Honor, please? 

BY MR. NICHOLS: 

Q This record for October, 1946, had to do with 

419 the cancer of the breast? A May I see it? (The 
record having been handed to the witness:) Yes, 

sir. 

THE COURT: Is there anything further of this wit¬ 
ness? 

MR. NICHOLS: No, sir. 

THE COURT: Is there any cross-examination? 
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ME. HORNING: No, sir. 

• • • * 

j 

(Accordingly, the witness left the stand.) 

ME. NICHOLS: May it please the Court, that is the j 
plaintiff’s case. 

• • • • 

_ _ j 

421 THE COURT: I want to suggest to counsel to j 

be ready to discuss Monday morning the question j 
whether there is substantial evidence that would justify 
the Court in submitting to the jury the question whether | 
these continued injuries, the neck, back and leg injuries, j 
were caused by this accident. 

Of course, there is enough to submit to the jury the j 
question as to the immediate injuries sustained on that 
particular day, and the pain and suffering immediately j 
following. But the Court has grave doubt as to whether j 
on the basis of Hr. Pelland’s testimony and Dr. Duffey’s j 
testimony, as modified by cross-examination, there is any j 
evidence justifying the Court in submitting to the j 

422 jury the question whether all the subsequent inju- j 
ries, the various pains in the neck and the back and i 

so on, were the results of this accident. 

7 j 

I am raising this question at this time, in order to en-1 
able counsel to consider it over the weekend and to be I 
ready to argue it on Monday morning. 

• • • • 

425 DEFENDANT’S MOTION TO LIMIT | 

ME. HORNING: I want to move first of all that j 
Your Honor instruct the jury that if they find a verdict j 
for the plaintiff in this case, that the amount of the dam¬ 
ages and their consideration be limited solely and entirely j 
to such injuries as they shall find to have been incurred ; 
by Mrs. Underwood immediately .at the time of the acci¬ 
dent, consisting of the superficial injuries as testified to j 
by the evidence in this case, and in no event to extend j 
beyond July 8, 1945, the date upon which she returned to j 
her work with the advice and consent of her physician, j 
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THE COURT: What do you say, Mr. Nichols? 

MR. NICHOLS: May it please the Court, I have 

426 some law on the subject. I don’t think that is a 
proper instruction. The jury is entitled to con¬ 
sider those damages or injuries that naturally probably 
flow from the accident. 

THE COURT: There is no question about that; that 
is the law. But how do you apply it to this case? 

• • • • 

THE COURT: Of course, the jury should award dam¬ 
ages for all the injuries- and all the consequences that proxi- 
mately flow from the accident. But there must be sub¬ 
stantial evidence warranting a jury in finding that certain 
consequences are the consequences of the accident. 

It was the plaintiff who offered the testimony of Dr. 
Pelland, and Dr. Pelland is the plaintiff’s witness and not 
the defendant’s witness. 

MR. NICHOLS: That is correct. 

427 THE COURT: And Dr. Pelland testified that 
these pains and aches in the neck and in the back 

and so forth, were not the result of trauma, but were the 
result of congenital or developmental—and I never heard 
of that word before, but physicians sometimes are the 
worst offenders against the King’s English—developmen¬ 
tal condition; and what he meant by that apparently was 
a condition starting in early childhood, or a condition with 
which the plaintiff was born and which in her middle life 
became more pronounced. That is what Dr. Pelland tes¬ 
tified. If you wish to construe Dr. Pelland’s testimony 
otherwise, I shall be very glad to have you point out 
where I am wrong. 

Now, Dr. Duffey, on his direct examination, disclosed 
and I came to the conclusion Dr. Duffey’s testimony was 
sufficient to submit to the jury the question whether all 
these later consequences were the result of the accident, 
because in his direct examination, in answer to a ques¬ 
tion you propounded to Dr. Duffey, he said, “I attribute 
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these consequences to the accident, because I can’t find 
anything else I can attribute them to”—not very weighty, 
but enough to go to the jury. 

On cross-examination, however, Dr. Duffey completely j 
retracted his testimony and agreed with Dr. PellancL Of j 
course, I can’t understand why you offered Dr. Pelland’s| 
deposition in evidence. After I finished reading it, I was j 
wondering why the plaintiff offered it, because hisj 

428 testimony was very favorable to the defendant and j 
very unfavorable to the plaintiff. 

Under those circumstances, how can the Court say 
there is substantial evidence justifying a jury in finding | 
that injuries and damages sustained after July 8, 1945 
were the consequences of this accident? Certainly yourj 
own medical testimony is to the contrary. 

MB. NICHOLS: May it please the Court, all the deci-! 
sions I have reviewed indicate clearly that the jury is! 
entitled to consider whether or not such damages natu-j 
rally and normally flowed. I have to put in this technical 
evidence. We don’t have any broken bones in this case.i 

THE COIJBT: Of course, the jury is entitled to con-j 
sider all those things. But the jury must make its find-,' 
ings on the basis of evidence, and your own evidence is 
contradictory. 

MB. NICHOLS: My evidence from Pell and was to 
show that the woman had an injury. He didn’t see herj 
until October. 

THE COUBT: The fact that the plaintiff had all these j 
pains and aches in her shoulder and in her back and in| 
her arm and in her leg, must be assumed to be true, for| 
the purpose of this motion; and Dr. Pelland testified so.' 
But you have to connect it with the accident, and Dr. I 
Pelland testified that all these aches and pains were not 
due to trauma. If they were not due to trauma, they 
could not be due to this accident. He testified they 

429 were due to scoliosis and a lateral curvature of the 
spine, which was either congenital or developmental. 
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MR. NICHOLS: As I read his testimony, Your Honor, 
I would like to point out to you first, the worst he said 
was that he couldn’t say then and can’t say now that 
this was due to an isolated trauma. 

THE COURT: He said more than that. He said it 
wasn’t due to trauma. 

MR. NICHOLS: Certainly at the time he first exam¬ 
ined her, he had no way to tell whether it was due to 
trauma or not 

THE COURT: Of course, Dr. Pelland is your wit¬ 
ness. 

MR. NICHOLS: I know. 

THE COURT: And you are bound by his testimony— 
well, you are not bound by his testimony, and you can 
contradict it if you have some other testimony; but there 
is nothing to contradict Dr. Pelland. 

I thought I marked that page or that passage as we 
went along, but apparently I didn’t, where Dr. Pelland 
testified this wasn’t due to trauma. 

MR. NICHOLS: I have it, on page 21, Your Honor. 

THE COURT: Here it is, on page 21— 

14 But there wasn’t anything in Hie X-rays which would 
indicate that a single isolated trauma would produce that 
condition? 

‘ 4 No, that is right. ’ ’ 

430 And on page 20— 

“ Am I correct, Doctor, in summary, that in all 
the X-rays that were taken, and examinations by you, 
there wasn’t anything which would indicate any injury 
resulting from trauma? 

II Answer. That is right. ’ ’ 

That is your testimony, elicited from your witness. 

MR. NICHOLS: And going on from there on— 

“She had, Mr. Homing, a mechanically unstable back, 
a back the type of which could give her trouble from in¬ 
jury. That is very definitely true. The back is mechani¬ 
cally unstable, I think, to begin with, so that injury in 
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that type of person is very liable to cause a sudden onset j 
of symptoms.” 

THE COUET: On page 20, there is a summary of the 
Doctor’s diagnosis— 

“Am I correct, Doctor, in summary, that in all the | 
X-rays that were taken, and examinations by you, there j 
wasn’t anything which would indicate any injury result- j 
ing from trauma?” 

MR. NICHOLS: But you consider that with the other 
things he said. Our contention when we put the Doctor j 
on the stand was this, that because of this back condition, i 
this family physician sent her to have X-rays taken, a j 
few days after the injury, and there were no bone j 

431 injuries. So we are not confined to bone injuries 
here, because we have no bone injuries; but we 

have a straining of the ligaments and muscles—and that 
is what the doctors testified. 

THE COURT: The medical testimony is to the effect ! 
that the condition is not due to trauma, but is a congenital j 
or developmental condition. That being so, there is no | 
substantial evidence justifying the jury in finding there i 
is a causal connection between these subsequent conditions 
and the accident. 

Therefore, I am going to grant the motion and, when 
the proper time comes, I shall instruct the jury that they j 
are limited in their finding of damages to damages that ! 
accrued between May 28, 1945 and July 8, 1945, when the 
plaintiff returned to work. 

I think the evidence will justify a jury in finding that 
that six weeks’ absence from work was due to this acci¬ 
dent, even though perhaps the plaintiff might have gone 

back to work a little sooner. 

• • • • 

I 

432 THE COURT: All this case holds is that in an j 
action for negligence the defendant is liable for all j 

the injuries of which the accident was the proximate | 
cause. That is well settled—and also as to the question 
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whether the injuries resulted from the accident is a ques¬ 
tion for the jury. Of course it is. But there must be 
evidence on which the jury may predicate its finding. If 
the evidence contradicts any such inference, or doesn’t 
justify such an inference, there is nothing to submit to 
the jury. 

MB. NICHOLS: May it please the Court, we have the 
family doctor who has testified to the Court and jury that 
he treated this patient a couple of years prior to this 
injury, and she had no back complaint; and he treated 
her the day after this injury and she had a back com¬ 
plaint. And she has continued to have those symptoms 
and injuries since the date of the accident, which she 
didn’t have before that time. That is certainly conclu¬ 
sive. 

433 THE COUBT: The medical testimony is not 
subject to the construction you place upon it. The 

medical testimony, both of Dr. Duffey and Dr. Pelland— 
and you have to read Dr. Duffey’s cross-examination in 
connection with his direct examination—is that the pains 
that developed subsequent to the 8th of July, and which 
lasted until the present time, were not the result of 
trauma but were the result of a preexisting condition. 

I am going to grant the motion. 

• * • • 

434 THE COUBT: There is no doubt that if there 
is a congenital condition which is aggravated by 

the accident, the tort feasor is liable for the damages due 
to the aggravation. But, unfortunately for the plaintiff 
in this case, there is no evidence tending to show that 
there was any aggravation due to the accident. Neither 
Dr. Duffey nor Dr. Pelland was willing to say that this 
accident aggravated the scoliosis and the lateral curvature 
of the spine from which she was suffering. 

MB. HOBNING: That is right, Your Honor. 

MB. NICHOLS: They couldn’t say it because 

435 there was no bone injury. 

THE COUBT: If they could’t say it, neither 


145 A 


can the jury. 

MB. NICHOLS: She certainly had a sacroiliac spine, j 
THE COUBT: There was no evidence it was caused j 
by this accident. 

MB. NICHOLS: The doctor said so, didn’t he? 

THE COUBT: I don’t think so. 

i 

• • • • 

j 

HOBACE BBEWEB, 

called as a witness in behalf of the defendant, and being 
first duly sworn, was examined and testified as follows: j 

Direct Examination 

BY MB. HORNING: j 

436 Q And what is your occupation, sir? A I am j 
now street car operator. 

Q Directing your attention to May 28, 1945, what was j 
vour occupation? A I was conductor. 

Q Employed by the Capital Transit Company? A! 
Yes, sir. 

Q And had you been employed for sometime prior to | 
that? A Close to two years. 

Q And on that day were you on car No. 217 of the i 
Capital Transit Company? A Yes, sir. 

Q Was that an old type or new type car? A That j 
is an old type. 

Q And were you, about 8:30 or 8:45 that morning, in j 
the vicinity of 14th Street, Northwest, between D and E 
Streets, Northwest? A Yes, sir. 

Q Did something unusual occur at that place and at j 
that time? A Well, this car touched the car in front j 
of it, a light bump, is about all I know of. 

• • • • 

437 Q Bepeat the whole answer, Mr. Brewer. A! 
There was a little bit of a bump at this place he i 

was speaking about. 
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Q Who was operating the car you were the conductor 
of? A It was a girl operator by the name of Rosie 
Vitale. 

Q And you were the conductor? A Yes, sir. 

Q And you say there was a little bump and your car 
touched the car ahead of it? A That is right. 

Q WTiat was the one ahead of it—an old type or a new 
type—if you know? A That was a new type. 

Q At the time of this little bump, which way were you 
facing? Toward the front of your car or toward the 
rear of your car? A I was facing towards the rear. 

Q And was the force of that bump sufficient to throw 
you off of your balance? A No, sir. 

Q You were standing in the rear of that car? Is 

438 that correct? A That is right. 

Q Were there passengers who were standing in 
the car in close proximity to you? A Yes, sir. 

Q .Were any of those passengers thrown to the floor 
of the street car, to your knowledge? A No, sir. 

Q Was anybody, to your knowledge, thrown out of a 
seat or in any way discommoded? A No, sir. 

Q Immediately after this bump that you have talked 
about, what did you do? A Well, there was a little com¬ 
motion among the people, and I walked up in the car and 
asked the motorman what happened; and she said, “I hit 
my leader’ ’, or * * Touched him’ ’. 

And I looked around and asked if anybody was hurt, 
and nobody said anything. So, I don’t remember now, 
three or four or five witnesses, I passed out some trans¬ 
fers—and that is all there was to it. 

Q Did you see on that street car any evidence of any 
passenger having been hurt? A I did not. 

Q Did you make any offer to any of the passengers 
present as to assistance or anything of that sort? A No, 
sir. 

439 Q Was it necessary? A It wasn’t necessary. 

Q You passed out these transfer slips. Were 
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some of them handed back to you? A Yes, sir, a few. 

Q Was that the form that you formerly, normally ; 
carried with you for witnesses to an accident, to hand in j 
their names, or anything of that sort? A No, sir. The j 
company gave us slips, for passengers to put their names j 
on, regular slips; but I didn’t have any, and I passed out j 
the transfers instead. 

MR. HORNING: May this be marked as Defendant’s j 
Exhibit 3 (handing transfer slip to the Deputy Clerk) ? j 

And may these be marked as Defendant’s Exhibit No. 
4? The remaining tickets. 

(A transfer slip was marked for identification as De- ! 
fendant’s Exhibit No. 3.) 

(Additional slips were marked for identification as De- j 
fendant’s Exhibits 4-A, 4-B, 4-C and 4-D.) 

BY MR. HORNING: 

Q In accordance with the practice then in force at the j 
company, were you required to make out an accident en- j 
velope and put in there and turn in the names of 
440 any witnesses obtained? A Yes, sir. 

Q And did you do that on this occasion? A I! 
did. I 

Q Now I show you some transfer slips which have 
been marked as Defendant’s Exhibit 3, and then one j 
group of four which have been marked as Defendant’s 
Exhibits 4-A, -B, -C, and so forth. Do you recognize j 
those, Mr. Brewer? A These look like the transfers, yes, j 
sir. 

* • * • 

Q After you received these five transfer slips 'with j 
writing on the back, consisting of the names and addresses 
of all persons excepting only this one marked as Defend¬ 
ant’s Exhibit 3, Mrs. Underwood’s, what did you do with j 
these? A I put them in my pocket. 

Q And then what thereafter did you do with them? i 
A When we got to the car barn, we have to make a re-! 
port if anything unusual happens. So I made the report,! 
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and there was a place in there where yon pnt all wit¬ 
nesses’ names. So I take the transfers out and copy the 
names from the transfers over to my form. 

441 Q Now, at the time of the accident, when the 
accident occurred, I think yon said no passenger said 

he was injured. A That is right. 

Q I direct your attention to Defendant’s Exhibit 3, 
the name “Mrs. Maude J. Underwood” with an address, 
and “Finger bruised and back jar or strain”. When did 
you first notice any claim of injury by this woman? A 
M/hen I was in the car barn making the report, and I read 
this. 

• * • • 

Q Did you then report to the company what appears 
on this transfer, Defendant’s Exhibit 3? A I did. 
ME. HORNING: I offer these all in evidence. 

MR. NICHOLS: No objection. 

THE COURT: They may be admitted. 

• • • * 

442 BY MR. HORNING: 

Q Now, Mr. Brewer, about how many passengers 
did you have on your car? A That has been so long ago. 
I would say roughly 50 or 60. 

Q It was early in the morning? A Yes, sir—rush 
hour in the morning. 

Q Is it a fact that you assisted any passenger who 
had been thrown to the floor as a result of the accident, 
that you assisted that passenger to his feet or her feet, 
and put her on the seat? A No. 

Q Is it a fact that you gave any passenger any tele¬ 
phone number to call the company in the event of in¬ 
jury? A No. 

Q Did you make an examination of your street car? 
A Well, no close examination. But there wasn’t any¬ 
thing wrong with it; I could see that. 

Q Specifically, did you see any glass that was broken? 
A ' There wasn’t any glass broken. 
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Q Did you look at car 1296? A No, sir; I didn’t 
look at that car. 

Q You just looked at your own car? A Just at my ! 
own car. 

Q When you went up front, did any passenger | 

443 claim to thave been thrown or hurt as a result of | 
the collision ? A No. 

• • • • 

I 

Q When you were at the front of the car, did you | 
observe any damage to the front of the car? A No, sir. | 

• • • • 

i 

j 

Cross-Examination 

BY MB. NICHOLS: I 

Q Mr. Brewer, you say you had your back up against ! 
{hat iron post that is in the back part of those old type j 
street cars? A No, sir; I was standing with my back 
towards the front. 

Q That is what I mean, your back towards the front. 
A That is right. j 

Q Did you have a receptacle into which the passengers 
put their coins? A I was standing with my face to the j 
fare box, as is the usual procedure, the way we stand, j 
as they come in to put their fares into the fare box. 

Q I just want to understand you, Mr. Brewer. Were 
you facing the front of the car, or the back? A j 

444 The back. j 

Q You had your back up against the fare box, 

then ? A No; the fare box was in front of me. 

Q Was there any post or anything like that that you 
could lean on behind you? A No, sir; not a thing there, j 
Q Were you standing in the well, when you first get 
on, or that one step up? A That one step up in the car. j 
Q The seats in that old type car, on that particular j 
car, were they constructed soft like they are in the new j 
type car, or aren’t those those hard seats? A Well, you j 
might call them the hard seat, with the webbing. 
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Q They didn’t have any give to them at all? A Well, 
not too much. They are harder than the other seats. 

Q Bid you hear a lady scream on the occasion of the 
accident? A No, sir. 

Q The commotion you spoke of, what form did that 
take? A The biggest thing, what mostly started the 
commotion, was the little bump; and I turned around to 
go up through the car, looking at the motorman, and she 
said, “I bumped my leader”. And that drawed 

445 everybody’s attention, and some got up and every¬ 
body went to looking toward the front of the car. 

Q With your back towards the front, you couldn’t have 
se*en whether someone fell to the floor or. not? A I 
couldn’t see, with my back to it—but when I looked around. 

Q And because of this commotion, you went to the 
car barn and made the report. Your usual custom is just 
to make a report and leave it there, isn’t it? A At the 
car barn. 

Q And you don’t ordinarily take the trouble to call 
up the main office, Michigan 6363, and report an accident? 
A I never do it. 

Q You did it this time, though, didn’t you? A No, 
sir. 

Q If someone is injured on the street car, do you give 
them the number Michigan 6363, to get in touch with, the 
company? A No; I call the ambulance, or call the 
office myself. 

• • • • 

446 Q Do you remember calling the office that morn¬ 
ing and reporting to the company that the lady 

was injured? A No, sir. 

MB. NICHOLS: That is all. 

MB. HOBNING: That is all, Your Honor. 
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Whereupon, 

D. F. Wetzel, 

called as a witness in behalf of the defendant, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• • • • 

Q And what is your occupation? A Foreman 

447 for the Capital Transit Company. 

Q How long have you been employed by the Capital 
Transit Company? A About 40 years. 

Q On May 28, 1945, you were so employed? A That 
is right, sir. 

Q As part of your duties, in connection with your em¬ 
ployment, was it necessary for you to make inspections of 
any street cars of the company that were involved in an 
accident? A That is right, sir. 

Q And I will ask you whether immediately after May 
28, 1945, you made an inspection of car No. 217, and also 
an inspection of car No. 1296, which had been involved 
in a collision around 14th and D Street, Washington, D. C. 
A That is correct, sir. 

Q When did you make that inspection of both of those 
cars? A About 10:30 on May 28,1945—10:30 a.m. 

Q Within a short time after the accident? A Yes, sir. 
Q Is it a practice of the company that whenever there 
has been an accident, that the car would be taken out of 
service until you or some other official can inspect the car? 
A That is correct, sir. 

448 Q That was done on this occasion? A Yes, sir, 
it was. 

Q Will you tell His Honor and the ladies and gentle¬ 
men of the jury what you found as a result of your in¬ 
spection of Car 217, this old car? A I got word from 
the dispatcher— 
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Q No—just what you found. A When I examined the 
car, after being told what had happened— 

THE COURT (To the witness) Tell us what you 
found. 

THE WITNESS: It was just the paint slightly 
scratched on each bumper. 

THE COURT: Will you repeat that, please ? 

THE WITNESS: The paint slightly scratched on the 
bumper of the car. 

BY MR. HORNING: 

Q Is that all the damage to Car 217? A Absolutely, 
sir. 

Q Was there any glass on that car broken? A No, 

sir. 

Q Was the bumper or the fender or the front of it 
dented in any way? A No, sir. 

Q The only physical evidence was this slight 
449 scratch on the bumper? A That is correct. 

Q Did you examine Car 1296? A I did, sir. 

Q And what did you find to be the damage, if any, 
to that car? A Just the paint scratched on that car. 

Q At the rear of that car? A The rear of that car. 

Q Was there any glass on that car broken? A None 
whatever. 

Q That car has two little stoplights on the rear of 
it which light up, does it not? A That is correct. 

Q Were those lights broken in any way? A No, sir. 

Q So that the only physical damage on either car was 
the slight scratch on the bumper of 217 and the slight 
paint scratch on the rear bumper of Car 1296? A That 
is correct. 

MR. HORNING: Your witness. 

C ross-Examination 
BY MR. NICHOLS: 

Q What are those bumpers made of? How thick is 


153 A 



the iron they are made of? A Well, right thick; Ij 
would say about an inch. 

450 Q Describe the construction of the seats in Car l 
217. Are those seats hard or soft, or what are they | 

made of? A That particular car, it was made of rattan. | 
Q And the longitudinal seats, are they made of rattan, j 
too? A Covered with rattan. 

Q And it has a hard, wooden surface? A It has the I 
wooden frame, and the rattan is put over it 
Q It has a webbing? A Yes. 

Q And that webbing goes on the board? A No; itj 
has springs under it. 

Q There are springs under the rattan? A Yes, sir. | 
Q Is that so in Car 217 ? A That is correct, sir. 

Q The lights on the rear of 1296 are on the oval sides! 
of it, are they not? A They are on each side of the rear! 
end of the car. 

Q That is, on the oval portion of it? A That is cor¬ 
rect. 

• • • • 

(At the bench:) 

451 THE COURT: That would include all the medi¬ 
cal expenses incurred during that month, and other! 

452 out-of-pocket expenses incurred during that month, 
the loss of salary for that month, or six weeks, 

whatever it is, and the pain and suffering. Of course, she 
is entitled to pain and suffering. 

I am further going to instruct the jury that there is no! 
substantial evidence which would justify a finding that 
the various pains and aches and medical expenses and loss 
of salary and retirement from Government service and 
other items were the consequences of this accident, and 
therefore the jury may not take those matters into con¬ 
sideration in determining what damages to award. 

i 

• • • • 

i 

MR. NICHOLS: Yes, very well. 

THE COURT: This same question might be raised 
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by Mr. Homing by a prayer for instruction. Instead of 
raising it by means of a prayer for instruction, be 

453 raised it by motion at the end of the plaintiff’s 
case. It doesn’t make any difference. The same 

result would be reached in either way. 

MB. HOBNING: Of course, I did it by way of motion 
to expedite the trial. 

THE COUBT: Yes, because if he waited until the 
close of the trial to submit a prayer on this point, he 
probably would have put on several witnesses and con¬ 
sumed the rest of the day. 

MB. HOBNING: That is right, sir. 

THE COUBT: He also put the plaintiff on notice at 
an earlier stage than otherwise would have been the case, 
of what the Court was going to charge the jury. 

MB. NICHOLS: My review of the law and my pre¬ 
sentation of the case has been such that I sincerely feel 
that the jury should be permitted to consider all of the 
damages and injuries that occurred following July 8th. 
I feel that the jury should be instructed with regard to 
what damages or what condition came about because of 
the congenital or developmental process. But this is 
taking away from the jury the right to decide whether or 
not the continued injury to the back, and the suffering 
and pain, resulted from this accident. 

THE COUBT: Mr. Nichols, a jury may decide only 
on evidence. If you had presented medical testimony to 
the effect that all these pains and aches were the conse¬ 
quence of this accident, and Mr. Homing put on medical 
testimony to the effect that it was due entirely to 

454 the congenital situation, I would naturally leave 
the matter to the jury to determine as to which set 

of experts to believe. That would be the question. But 
there must be something for the jury to act upon. 

Here your own medical witnesses testify against you, 
and you haven’t an iota of evidence, you haven’t even a 
scintilla of evidence—and in the Federal Courts a scin- 
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tilla of evidence would not be sufficient; yon have to have j 
substantial evidence. But you haven’t even a scintilla. 

MB. NICHOLS: You don’t think Duffey’s testimony 
is sufficient f 

THE COUBT: Duffey was ruined on cross-examina¬ 
tion. Duffey changed his testimony on cross-examination. 
If his direct examination stood alone, yes; but Duffey j 
completely reversed himself. 

As a matter of fact, I think perhaps Dr. Duffey wasn’t j 
fairly treated by the plaintiff, because Dr. Duffey was the J 
type of man, the type of general practitioner who used j 
to see 40 or 50 cases a day, and he can’t remember all j 
these details. The plaintiff hands him her own diary; i 
he assumes that is true, and he adopts that and finds him -1 
self ruined on cross-examination. I don’t think the plain-! 
tiff treated him fairly. I was very sorry for Dr. Duffey, 
because I know what the practice of a general practitioner | 
is. I am a great admirer of general practitioners. I! 

wish we had more of them. j 

. 

• • • • 

455 THE COURT: Both sides rest? 

MR. NICHOLS: Yes, sir. j 

• • • • 

456 THE COURT: Now, as to No. 3, I shall charge| 
the first three items; but I shall not charge the fourth 
and fifth items, because there is no substantial evidence 
justifying such a charge. 

• • • • 

457 MR. NICHOLS: I would like to take an excep¬ 
tion to Your Honor’s ruling on Items 4 and 5. 

THE COURT: Your exceptions are noted. 

• • • • 


i 

i 
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460 Judge’s Charge to the Jury 

THE COUKT (Holtzoff, J.): Ladies and gentle¬ 
men of the jury, this is an action on the part of Mande 
J. Underwood, as plaintiff, against the Capital Transit 
Company, as defendant. The plaintiff claims that while 
a passenger on a street car owned by the defendant, she 
was injured as the result of negligence on the part of 
an employee of the defendant. It now becomes your duty 
to determine all of the issues of fact in this case, whether 
the plaintiff is entitled to recover of the defendant, and, 
if so, what amount. 

It is the function and the duty of the Court, that is, it 
is my function and my duty, to instruct the jury as to 
the law applicable to and governing this case. The Court’s 
instructions as to the law are binding on the jury, and 
you are obligated to follow my instructions as to the law. 
On the other hand, you, ladies and gentlemen of the jury, 
are the sole judges of the facts. You must determine the 
facts yourselves, according to the evidence and solely on 
the basis of the evidence adduced at this trial. 

The Court is permitted to comment on the facts and 
on the evidence, in order to aid and assist the 

461 jury in arriving at its conclusions. But the Court’s 
comments on the evidence and on the facts are not 

binding on you and you need attach to them only such 
weight as you deem wise and proper. If your recollection 
of the evidence should differ from the Court’s version, 
then it is your recollection that must prevail, because, as I 
said a moment ago, you ladies and gentlemen of the jury 
are the sole judges of the facts, and the Court’s instruc¬ 
tions are binding on you only as to the law. 

I shall commence by discussing a few general prin¬ 
ciples of law, in so far as they are applicable to this case, 
and then I shall pass to a discussion of the specific rules 
of law governing this litigation. At the outset I want to 
say that the burden is on the plaintiff to prove her claim 
by a fair perponderance of the evidence. The words “pre- 
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ponderance of the evidence’’ mean that in order that! 
yon may find a verdict for the plaintiff, yon mnst be! 
reasonably satisfied that her allegations are trae. This! 
requirement does not mean that the plaintiff has to pro-! 
dnce a greater number of witnesses than the defendant,! 
but merely that yon mnst be reasonably satisfied of the 
truth of the allegations of the complaint. 

Let me state the same thought in a somewhat different 
way: 

Preponderance of the evidence means evidence of 
greater convincing force. The duty of the jury is 
462 to weigh the evidence carefully and to find a verdict 
for the party in whose favor the evidence prepon¬ 
derates. That is, if you find that the evidence preponder¬ 
ates in favor of the plaintiff, your verdict will be for the 
plaintiff. If you find that the evidence preponderates ih 
favor of the defendant, your verdict must be for the de4 
fendant If the evidence is evenly balanced, then the 
verdict, too, must be for the defendant. 

In determining the issues of fact submitted to you for 
decision, you will consider and weigh the testimony of 
all of the witnesses who have testified at this trial, in¬ 
cluding the witness whose deposition has been read, be¬ 
cause that depositoin must be considered with the same 
force and effect as though the witness personally took 
the witness stand. In addition you will consider and 
weigh all of the circumstances concerning which testir 
mony has been given. 

You are the sole judges of the credibility of witnesses. 
By that I mean that it is for you and you alone to de¬ 
termine what witnesses to believe and the extent to which 
they should be credited. 

In determining whether to believe the testimony of any 
witness, and in weighing the testimony of any witness, 
you may consider such matters as the demeanor of the 
witness on the witness stand, the manner of testifying 
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of the witness, whether the witness impressed you 

463 as a truth-telling individual, whether the witness 
impressed you as having an accurate memory and 

recollection, and whether the witness has any interest in 
the outcome of the case. 

If you find that any witness deliberately testified falsely 
as to any material fact concerning which the witness eould 
not possibly have been mistaken, then you may, if you 
see fit to do so—you don’t have to, but you may—disregard 
either the entire testimony of such witness or any part 
of the testimony of such witness. 

I shall now proceed to a consideration of the specific 
claim involved in this case: 

On May 28, 1945, the plaintiff was a passenger on a 
street car of the Capital Transit Company, traveling south 
on Fourteenth Street. The street car struck the street car 
immediately preceding it, when the latter was standing 
still near the Department of Commerce Building, dis¬ 
charging passengers. 

At the time of this impact the plaintiff claims she was 
standing near the rear of the second street car, the street 
car on which she was a passenger, holding on to a strap 
by her left hand. She claims that she fell and was in¬ 
jured as a result of the accident. 

The first question for you to determine is whether 
the defendant is liable to the plaintiff for the injuries 
that she claims to have sustained as a result of 

464 the accident. This question, in turn, depends on 
whether the defendant, or any of its employees, was 

guilty of negligence, because the defendant is liable to 
the. plaintiff only if the accident was due to the de¬ 
fendant’s negligence or the negligence of any of the de¬ 
fendant’s employees. If the accident was not due to the 
negligence of the defendant or the negligence of any of 
the defendant’s employees, then the plaintiff is not en¬ 
titled to recover. 

In determining whether the defendant was guilty of 
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negligence, you will be guided by two rules of law whicli 
I shall now briefly summarize: 

First, bear in mind that at the time of the accident the 
defendant Capital Transit Company was a common carj 
rier, as it is known in the law, operating a street car 
on which the plaintiff was a passenger for hire. 

The law requires every common carrier to exercise the 
highest degree of care for the safety and protection of 
its passengers. Failure to exercise the highest degree of 
care constitutes negligence. 

The highest degree of care means reasonable care in 
the superlative degree. In other words, a common carrier 
is bound to exercise all the care, skill and foresight 
within reason which is practicable under the circumstances 
and also to use the utmost care and diligence to prevent 
a collision. 

465 The second rule of law is a rule which is known 
in the law by a formidable Latin phrase, res ipsa 
loquitur, meaning the thing speaks for itself. 

You need not be troubled by this Latin phrase, because 
I am going to explain the meaning of that rule in simply, 
every-day phraseology. 

The control of the transportation of a passenger is 
wholly confided to the employees who are operating th£ 
car. The passenger cannot be expected to be on the watch, 
either as to the management of the car, or the manage¬ 
ment of other vehicles; the passenger cannot be expected 
to be on the watch in order to account for a collision, if 
a collision takes place. 

Accordingly, from the mere happening of a collision 
involving the car in which the plaintiff was a passenger, 
and the surrounding circumstances, the jury has a right, 
without any further evidence, to infer negligence on the 
part of the defendant, which is sufficient to justify a ver¬ 
dict in favor of the plaintiff. 

The jury is not required to infer negligence from these 

facts, but it is permitted to do so, if it sees fit to do it. 

. 

i 

I 

i 

i 

l 
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. In other words, when as in this case a collision occurred, 
this circumstance alone is sufficient to permit the jury 
to infer that the carrier has been negligent, unless, of 
course, the other evidence in the case overcomes 

466 the inference and leads the jury to find that the 
carrier was not negligent. 

Again I say that you are not required to infer negli¬ 
gence, from these circumstances alone, but you are per¬ 
mitted to do so if in your judgment you deem it proper 
to do it 

On all the evidence the question for the jury still re¬ 
mains whether the preponderance is with the plaintiff; 
and the plaintiff is entitled to recover only if she proves 
her case by a fair preponderance of the evidence. 

These are the rules of law which must guide you in 
determining whether the plaintiff is or is not entitled 
to recover. 

The first question, as stated before—and I am just 
summarizing—for you to determine is whether in the light 
of the evidence and in the light of the rules of law which 
I have just summarized, the defendant, through its em¬ 
ployees, was guilty of negligence. 

If you find that the defendant was not guilty of negli¬ 
gence, your verdict must be for the defendant, and that 
ends the case, so far as you are concerned. 

If, however, you find that the defendant was guilty of 
negligence, your verdict must be for the plaintiff, for a 
specific sum of money. 

Consequently, if you decide in favor of the plain- 

467 tiff, you must next determine the amount of dam¬ 
ages that the plaintiff has sustained as a result of the acci¬ 
dent If you find for the plaintiff, the damages in such 
a case as this must be in such amount as will in your 
judgment fairly, fully, and reasonably compensate the 
plaintiff for the injuries suffered by her—no less but no 
more than that amount. 

In computing the amount of damages, you will consider 
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the plaintiff’s medical, hospital and other similar ex¬ 
penses. 

Second, you must consider the value of the time lost by 
her from her usual occupation by reason of her injuries, 
valuing that on the basis of the salary she was receiving j 
at the time. 

Third, you will allow such sum as you consider fair ! 
and suitable to compensate the plaintiff for the pain and 
suffering that she has sustained. 

In estimating the damages for personal injuries, you 
may take into consideration the fact that the value of 
the dollar may have depreciated between the time of the 
accident in May, 1945, and the date of this trial, because i 
you must measure the money value of the damages as of j 
today. 

Of course, I do not mean that in your verdict you must 
particularize or itemize all these matters. Your verdict, | 
if it is for the plaintiff, will be for a specific sum, a j' 
general sum. But in arriving at that sum, you may ! 

consider all of the items that I have enumerated, in ! 
468 the light of all of the evidence. 

As I stated before, this accident took place on j 
May 28, 1945. The evidence tends to show that the plain- j 
tiff stayed away from her employment from that date until j 
July 10,1945, a period of five or six weeks. 

If you find a verdict for the plaintiff, the damages should j 
be such as will compensate her for her medical and other ! 
expenses during that period, for the salary that she lost j 
during that period, and such additional sums as would j 
compensate her for the pain and suffering that she sus- j 
tained during that period. 

I have ruled as a matter of law that the plaintiff is j 
not entitled to recover in respect to any of the other i 
matters that occurred subsequent to July 8, 1945, and ! 
concerning which testimony has been given. My ruling 
is based on the fact that there is no substantial evidence j 
which would tend to show that these consequences that are j 
claimed to have occurred after July 8, 1945, or any of! 
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them, were the result of the accident involved in this 
case. 

The plaintiff’s own physicians testified that all of these 
consequences were due to either a congenital condition, 
that is, a condition which the plaintiff has had since 
birth, or a condition that arose early in childhood, and 
that developed more seriously in middle life. 

Consequently, you will exclude from consideration 
469 anything that happened after July 8,1945, and limit 
the amount of damages to such as accrued between 
May 28,1945 and July 8,1945. 

To summarize my instructions, your verdict should be 
either for the plaintiff, for a specific sum of money, or 
for the defendant 

As of course you are aware, your verdict must he 
reached by a unanimous vote. 

You should approach the issues of this case as men 
and women of affairs, ladies and genltemen, in the man¬ 
ner in which you would approach any other important 
matter that you have occasion to determine in the course 
of your everyday life. 

Consider this matter in the jury room deliberately and 
carefully, in the light of the instructions which I have 
given you, and use the same practical approach, the same 
common sense, the same practical intelligence, that you 
would employ in determining any other important matter 
that you have to decide in the course of your own affairs. 

• • • • 

471 MB. NICHOLS: I want to note an exception to 
the instruction about limiting the claim to July 8. 
How should I do that?—make an exception to the entire 
charge. 

MR. NICHOLS: Yes, sir. • # • 

• * • # 
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Verdict of the Jury 

THE DEPUTY CLERK: Mr. Foreman, has the 
jury agreed on a verdict? 

472 THE FOREMAN: The jury has agreed on a 
verdict. 

THE DEPUTY CLERK: Do you find for the plain¬ 
tiff or for the defendant? 

THE FOREMAN: The jury finds for the defendant. 
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Maude J. Underwood, Appellant, 

vs. 

Capital Transit Company, Appellee. 




Appeal from the United States District Court 
for the District of Columbia 

i 

i 

— 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT j 

This is an appeal from a judgment entered on a verdict j 
for appellee in the District Court of the United States for j 
the District of Columbia on January 10, 1949. 

The jurisdiction of the District Court of the United j 
States for the District of Columbia is based on Title 11, j 
Section 306 District of Columbia Code 1940 ed. 

i 

The jurisdiction of this court is based on Title 28, Sec- j 
tion 1291 U. S. Code, & Title 17, Section 101 D. C. Code j 
1940 ed. 


i 
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STATEMENT OF THE CASE 

Plaintiff, Maude J. Underwood, sued the defendant for 
damages sustained when she was a passenger on a street 
car which collided with another street car. 

Defendant, in its answer, admitted that the plaintiff was 
a passenger and that there had been a collision. (App. 2A) 

The pretrial stipulation stated plaintiff was a passenger 
on a street car which was in collision -with another street 
car and plaintiff was thrown. The defendant denied lia¬ 
bility stating the brakes locked. (App. 8A) 

Upon the trial Mrs. Underwood testified that at the time 
of the accident, May 25, 1945, she was employed as a mem¬ 
ber of the staff of the Director of the Economic and Sta¬ 
tistical Section of the Department of Agriculture, as a 
statistician. (App. 9A) That the collision occurred about 
8:45 A. M.; she was standing on a street car that collided 
with another street car; she was thrown down; she felt 
dizzy and kind of sick; her ankle, hand and knee were 
bruised and bleeding and when she got off the car she 
could not raise her left leg without severe pain. (App. 
10A) She gave the conductor a memorandum stating that 
her finger was bruised and her back bruised and strained 
(App. 41A). 

About 10:00 o ’clock that morning she found it almost 
impossible to arise from her sitting position and later was 
taken home by her husband who phoned their family phy¬ 
sician; he came to see her early the next morning and 
treated her for the injuries sustained. He had continued 
to treat her for these injuries from that morning to the 
present time and she had not yet been released. The 
morning following the accident he gave her heat applica¬ 
tions and a sedative and taped her ankle, and .later, had 
X-rays made (App. 11, 51A). Her shoulder gave her a 
great deal of trouble; she was unable to use her left hand 



for a long period of time, her foot troubled her and she i 
suffered severe pain in her back and leg. 

] 

Mrs. Underwood testified that she did not return to the 
office until July 8th, 1945 (App. 12A); that from July 10th, j 
1945, to July 1st, 1946, she worked only 80 days, being | 
absent the balance of the time due to her injuries (App. I 
19A). | 

She went to Doctor Pelland in October; he treated her| 
from October 1945 until May, 1946 (App. 12, 13A) during! 
which time he gave her several stretching treatments. 
Stretching the neck and shoulder. In February, 1946, she 
went to Sibley Hospital continuing the stretching treat- j 
ments; she still continued to suffer with her back from the 
injury on May 28, 1945. (App. 13A) In February 1946, 
she was still suffering with her back, hip, leg, shoulder,! 
head and neck. (App. 14) She reported to Dr. Pelland’s 
office three times a week for treatments to her back (App.j 
15A). On May 10, 1946, she went again to Sibley Hospital! 
and on May 11th, Dr. Pelland performed an exploratory 
operation on her back. On June 3rd, 1946, she was in bed, 
unable to turn over, unable to get up and unable to take 
care of herself in any way. July 1, 1946, being unable to 
do her work it was necessary or her to resign from heiH 
position. (App. 16A) ! 

Since July 1946, she has continued to suffer with heii 
back, neck, shoulder, left leg and foot, that she is now] 
suffering. (App. 18A) 

I 

Mrs. Underwood testified that her loss of salary up tp 
the present time (that is up to the time of the trial)! 
amounted to $11,450.00. (App. 20A) 
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Her expenses due to the accident were: 


Doctor Dodge. $ 40.00 

Doctor Duffey .-. $562.00 

Nurses . $348.00 

Blood transfusion . $ 87.50 

Drugs, dressings, prescriptions and 

medications . $263.91 

X-rays . $125.00 

Dr. Pelland. $455.00 

(App. 21A) 


Prior to this accident she had only been treated for 
colds and sinus and her health had been excellent. She 
had had a fall on the ice in 1942, at which time she was 
out of work from January 9th to February 9th, but she 
had taken no sick leave after February 9th during 1942. 
(App. 47A) Her left leg had been injured when she fell 
on the ice but, it had not bothered her thereafter until the 
present accident. At the time that she fell on the ice in 
1942, there was no indication that her back was hurt, (App. 
52A) and, she had no trouble with her back at that time 
other than that she was shaken up from the fall on the ice. 
She took physiotherapy for her back, foot, hip and neck 
(App. 54A) and also treatment for her leg (App. 55A) 

Mr. Joseph E. Thomas was called as witness on behalf 
of the plaintiff and testified that he was on the street 
car on May 28,1945, and that one car stopped and the other 
car ran into it; that he had a bad leg and had just gotten 
out of the hospital and it started it to hurting and it 
bothered him for several days and that he had been asked 
by the conductor on the street car to give his name and 
address which he did. 

The plaintiff also introduced as witness, Joseph C. Vin¬ 
cent who testified that he was an operator for the Capital 
Transit Company Street Car which was involved in the 
collision and that he had brought his car to a stop on a 
slight down-grade about 8:35 A. M. and was unloading 
passengers when he felt a bump at the rear of the car. 
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He went to the back of the car. He was sitting her? 
with the parking brake on and when his car was hit it 
did not move his car any at all. He had taken the names 
of three witnesses and that they were there at the scene 
of the accident exactly 5 minutes. (App. 67A) | 

i 

Dr. Pelland testified that he treated the plaintiff from 
Oct. 2nd, 1945 to Sept. 12, 1946 (App. 71 A). He found 
a well-developed and well-nourished white female. He 
found a small degree of limitation of motion in the 
cervical spine, but particularly to the left on rotation, 
otherwise no abnormalities of the neck could be demon¬ 
strated on physical examination. There was a very slight 
degree of scoliosis present; spinal motions were free in 
flexion, somewhat limited in extention; (App. 68A). Bte 
treated her with physical therapeutical treatments con¬ 
sisting of diathermy and massage but she did not respond 
to this treatment and she complained bitterly about the 
pain in her neck. He took her to the hospital as an 
in-and-out patient and that he had X-rays made on the 
31st of December. They had stretched her neck on sev¬ 
eral occasions and she complained a great deal of low 
back and sciatic pain; he had re-examined her because 
of persistence of her complaints. The re-examination 
revealed the presence of anaesthesia to pin pricks through¬ 
out the distribution of the fourth and fifth nerve roots. 

(App. 69A) | 

i 

Examination and X-ray reports at this time showed 
some slight productive changes at margin of the third 
lumbar vertebra and a slight malalignment of the third 
lumbar vertebra with the second. (App. 69A) He thought 
it was probably a developmental condition. At that tiine 
he made a diagnosis of a rupture of the intervertebral 
disc at the level of the fourth and fifth lumbar vertebrae 
(App. 70A). | 

Dr. Pelland stated: “Well, of course, my opinion was 
that she had a rupture of the intervertebral disc. I was 
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conversant with the history that she had given me of having 
had an injury. I couldn’t say then and I can’t say now 
whether any one isolated trauma would cause a rupture of 
the intervertebral disc.” (App. 70A) “As indicated, we 
were unable to prove the presence of a herniated inter¬ 
vertebral disc . The looseness of the vertebral bodies and 
the buckling of the ligamentum flavum was undoubtedly 
because of low pressure which gave rise to the sciatica. 
This would presuppose some rupture of the annular liga¬ 
ment, and the rupture of the ligament may or may not have 
occurred from isolated trauma. There is no way I can say 
which.” (App. 72A) 

Dr. Pelland also stated that he thought it would be diffi¬ 
cult for her to do any work which required her to bend 
down and it certainly would have been difficult for her to 
do any work that required her to do any lifting, that she 
had the classical symptoms of a ruptured disc. (App. 75A) 

When asked on cross-examination if the productive 
changes in her back mentioned in his report was the result 
of disease rather than trauma, Dr. Pelland replied: “No, 
it would not be the result of disease, it would be the result 
of chronic and repeated trauma. ” 

In answer to another question on cross-examination Dr. 
Pelland said: “She (plaintiff) had a mechanically unstable 
back, a back the type of which could give her trouble from 
injury. That is very definitely true. That back is mechan¬ 
ically unstable, I think, to begin with, so that injury in that 
type of person is very liable to cause a sudden onset of 
symptoms.” (App. 76A) 

The appellant then introduced Dr. D. F. Duffy as a 
witness who testified that Mr. Underwood called his office 
the evening of May 28th, 1945, stating that his wife had 
been in an accident and that he saw Mrs. Underwood the 
following morning, at which time he found a bruise on the 
back of her right hand, a bruise on her left ankle which was 
swollen, popularly called a sprained ankle, her shoulder 


was bruised and contused and she complained of head| 
aches, vertigo, stiffness of the neck and her chief complaint j 
was that she had pains all the way from the hip down to 
the foot. He antiseptized the areas that were abraded and 
applied a dressing to her left knee and advised her to! 
remain in bed and use heat to the affected areas. (App. j 
82, 83A) She complained that her neck was paining her 
severely, and her shoulder and her leg. He had her! 
apply hot compresses to her ankle and elevation until the | 
swelling was reduced, whereupon he applied tape to the| 
ankle when she was able to get out of bed. He continued 
to treat her, having her continue with the heat, retaping 
the ankle and giving her sedatives to ease her pain. As 
soon as she was able he sent her to Garfield Hospital to 
have her back and neck X-rayed. After her return to work 
in July, Dr. Duffey continued to go to see her and esti-| 
mated that he saw her every week or ten days after her 
return to work that July, through October of that year. 
In October he referred her to Dr. Pelland as he was not 
satisfied with the recovery Mrs. Underwood was making 
under his care. (App. 86A) 

That Mrs. Underwood continued to complain of severe 
pain and disturbance in the lumbosacral spine area and 
entire left leg, left arm, left side of her neck; and had per-! 
sistently, recurrently, suffered from spells of vertigo, head-; 
ache, frontal and occipital over the eyes and across the 
back of the head, spells of nausea since her injury on May! 
28,1945. 

That he could only ascribe her disability to the after-! 
math of her accident, and in his opinion she was totally 
disabled and still under his care (App. 89A). That; 
injured ligaments and tendons could cause tremendous 
amounts of pain and discomfort as Mrs. Underwood de¬ 
scribed. That very often injured ligaments and tendons 
resulted in recurrent difficulties and resulted in permanent 
disabilities. That is the rule rather than the exception andj 
is the most frequent occasion that is seen for the ligament-; 
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oils injury is in the sacro-iliac area, where the backbone 
hooks onto the pelvis and because of its motivity, it makes 
that joint more liable to ligamentous and tendenous injury 
than any other joint in the body. That once a sacro-iliac 
has been injured, you can look for recurrent trouble. (App. 
90A) 

Q “Dr. Duffey, how does the injury to the lumbar 
or sacral region in the lower back affect the lower 
extremities, as in the case of Mrs. Underwood, where 
the information here is that the left leg is one inch 
smaller than the right leg?” 

THE WITNESS: ‘ ‘ The anatomical, the logical ana¬ 
tomical answer to that question is that there would 
have to be injury to the nerves. There is a great plexis 
of nerves, the sacral plexis, resident in the pelvis. 
And the lower spinal nerves, coming off in the inter¬ 
spaces between the vertebrae go into the composition 
of that pelvic plexis of the nerves, the sacral plexis. 
And, it is very frequently seen where severe injuries 
to the lower back, to the pelvis, injure those nerves; 
and through injury to the nerves notoriously the sciatic 
nerve, which runs the entire length of the leg, it can 
cause an atrophy of involved muscles.” 

At the close of the plaintiff’s case, defendants moved 
that the amount of damages be limited solely and entirely 
to such injury as that found to have been incurred by Mrs. 
Underwood immediately after the accident, and in no event 
to extend beyond July 8, 1945, the date upon which she 
returned to her work. (App. 140A) 

The Court granted their motion and instructed the jury 
that they were to limit their findings of damages to dam¬ 
ages that occurred between May 28th, 1945 and July 8, 
1945 when the plaintiff returned to her work. 

At the close of the entire case the plaintiff requested 
the jury be instructed that, in estimating the damages, 
they give her fair compensation for: probable future effect 
of injuries on her health (App. 5A); and diminution of 
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her power to labor and to pursue the course of life as she 
might otherwise have done. 

The court denied these items #4 and #5 of instruction! 

#3. 

The court, in charging the jury, said: 

“As I stated before, this accident took place on May 
28, 1945. The evidence tends to show that the plain- j 
tiff stayed from her employment from that date untilj 
July 10, 1945, a period of five or six weeks. 

“If you find a verdict for the plaintiff, the dam¬ 
ages should be such as will compensate her for her 
medical and other expenses during that period, for! 
the salary that she lost during that period, and such 
additional sums as would compensate her for the pain 
and suffering that she sustained during that period. 

“I have ruled as a matter of law that the plaintiff is 
not entitled to recover in respect to any of the other 
matters that occurred subsequent to July 8, 1945, an<J 
concerning which testimony has been given. My ruling 
is based on the fact that there is no substantial evi¬ 
dence which would tend to show that these conse4 
quences that are claimed to have occurred after July 
8, 1945, or any of them, were the result of the accident 
involved in this case. 

“The plaintiff’s own physicians testified that all of 
these consequences were due to either a congenital 
condition, that is, a condition which the plaintiff ha£ 
had since birth, or a condition that arose early in 
childhood, and that developed more seriously in middle 
life. 

“Consequently, you will exclude from consideration, 
anything that happened after July 8, 1945, and limit 
the amount of damages to such as accrued between 
May 28,1945 and July 8,1945.” (App. 161 & 162A) 


i 

i 


i 

i 
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STATEMENT OF POINTS 

The Court erred as follows: 

(1) In granting appellee’s motion at the close of appel¬ 
lant’s case, limiting damages to such as may have been 
sustained between May 28th and July 8th, 1945. (App. 
140) 

(2) In instructing jury that they were limited to the 
consideration of damages to period between May 28th and 
July 8th, 1945, inclusive. (App. 161, 162) 

(3) In refusing to grant items 4 & 5 of appellant’s 
instruction #3. 

(4) In refusing to grant a new trial. (App. 5) 

SUMMARY OF ARGUMENT 

The Court erred in denying plaintiff the right to have 
the jury pass on all the issues of fact by granting defend¬ 
ant’s motion limiting the period for which the jury could 
award her damages. 

By charging the jury that they could award her no 
damages for period after July 8, 1945, as damages after 
that date were due to congenital condition. This ruling 
and instruction deprived plaintiff of her right to have the 
jury pass on the question as to whether or not her pain, 
suffering, loss, expenses and damage suffered after July 
8, 1945, were attributable to the injuries sustained in acci¬ 
dent of May 28,1945. 

Plaintiff was injured when the street car on which she 
was riding collided with another street car on May 28, 
1945. 

She was home from May 29, to July 8, 1945, suffering 
from the injuries sustained in this accident, returning to 
work on the 9th day of July, 1945; during the year follow- 
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ing she was able to work only 80 days due to these injuries. 

Dr. D. F. Duffey testified that he had treated her for the 
injuries to her back, leg and ankle which she sustained ih 
this accident, from May 29, 1945, to the date of the tria|l 
and that she was still under his care. Dr. Pelland testified 
that plaintiff had come to him in October, 1945, complaining 
of pains in her back and thigh and that he had treated her 
over a period of time. 

The physicians also testified that the reports of the 
roentgenologists were to the effect that X-rays showed a. 
congenital or developmental condition which could have 
produced symptoms of which plaintiff complained. Dr. 
Duffey, her family physician since 1943, testified that she 
had not complained of these symptoms prior to the accident. 

Was her pain and suffering, her damages, after July 
8th, the result of the injuries sustained May 28th, or were 
they the result of the congenital or developmental condi¬ 
tions reported to the Doctors by the roentgenologist? ljf 
congenital or developmental, plaintiff was entitled to have 
submitted to the jury whether or not this condition hail 
been aggravated by the injuries. These issues of fact 
should have been submitted to the jury for decision. 

The Court erred in denying items 4 and 5 of plaintiff^ 
request for instruction #3. These items were that plaintiif 
was entitled to recover for the probable future effects qf 
the injuries on her health, and any diminution of her power 
to labor and pursue the course of life she might otherwise 
have done. (App. 4A) 

The Court erred in refusing to grant a new trial. 

The instruction by the Court that the plaintiff was not 
entitled to damages after July 8, 1945, so prejudiced the 
plaintiff in the eyes of the jury that she was unable tp 
obtain a fair trial and the jury returned a verdict contrary 
to the evidence. 


i 

I 

i 

i 

i 
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The verdict was contrary to the evidence as the facts 
proving liability were not denied and appellee offered no 
evidence showing the exercise of dne care or any explana¬ 
tion of the cause of the collision between its street cars. 

ARGUMENT 

There is before the Court two questions of law: 1. Did 
the Court err in denying plaintiff the right to have the 
jury pass on issues of fact? 2. The verdict was contrary 
to the evidence. 

1 . 

The Court Erred in Denying Plaintiff Right to Have 
Jury Pass on Issue of Fact i. e. Damages Sustained After 
July 8, 1945. 

Plaintiff sued defendant for $100,000. damages alleging 
serious and permanent injuries were sustained by plaintiff 
in a collision between two street cars, on one of which she 
was a passenger. 

No evidence was offered explaining cause of collision or 
that defendant used due care. 

Plaintiff was denied the right to have the issue passed 
upon by the jury, as to the extent of her injuries, her pain, 
her suffering, her expenses and loss of earnings claimed 
by her to have been suffered after July 8th, 1945, by 
reason of the instruction of the Court limiting her damages 
to the period of May 28 to July 8,1945. 

Testimony relating to this issue 

The plaintiff testified that she was, at the time of the 
accident, employed as a member of the staff of the Director 
of the Economic and Statistical Section of the Department 
of Agriculture where she had been employed since 1933. 
(App. 9A) That on the morning of May 28th, 1945, she was 
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injured about her hand, shonlder, leg and back while riding 
as a passenger on one of the defendant’s street cars; that 
her family physician, Dr. Duffey, called npon her the next 
morning and treated her for the injuries which she had 
sustained; that he continued to treat her and that she was j 
home from her office until the 8th of July, 1945 (App. 12A), j 
at which time she returned to work. That she continued 
to suffer from these injuries and was only able to work 80 
days during the year following July 8th, 1945 (App. 19A); | 
that her shoulder gave her a great deal of trouble and that ! 
she continued to suffer severe pains in her back. That Dr. j 
Duffey continued to treat her and that she was still under j 
his care at the time of the trial, January 5, 1949. She j 
testified that in October 1945, Dr. Duffey had sent her to j 
Dr. Pelland who treated her for these severe pains in her i 
back (App. 13A) and in February, 1946, she was still i 
suffering with her back, and leg (App. 14A). That she j 
reported to Dr. Pelland’s office three times a week for j 
treatment for her back and that in July, 1946, she was | 
unable to do her work and it was necessary, because j 
of her absences from the office due to her injuries, to resign i 
from her position. (App. 16A). She testified that her loss ! 
of salary from July 1, 1945 to July 1, 1946, was $2,591.00 | 
and her loss of salary up to the time of the trial was j 
$11,450.00 (App. 20A), and that her medical expenses j 
amounted to $1,767.01 (App. 21A). That prior to the j 
accident her health had been excellent and that she had j 
taken no sick leave from her employment except for a j 
month in January, 1942, when she had fallen on the ice and j 
her leg had been injured. That it had not bothered her j 
thereafter until the present accident. (App. 46, 51, 62, j 
63A) That Dr. Duffey had been treating her with physio- j 
therapy for her back, hip and neck since the accident and j 
had sent her to Garfield Hospital for X-rays. (App. 11, | 
51 A) 

Dr. Pelland testified that he had treated the plaintiff j 
from October 2nd, 1945, to September, 1946. That his | 
physical therapeutical treatments consisted of diathermy j 
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and massage. That he took her to the hospital as an 
in-and-out-patient and had X-rays made on December 31, 
1945. That she complained a great deal of low back and 
sciatic pain and that a re-examination revealed the presence 
of anaethesia to pin pricks throughout the distribution of 
the fourth and fifth nerve roots. (App. 69A) That he 
made a diagnosis of a rupture of the intervertebral disc 
at the level of the fourth and fifth lumbar vertebrae. (App. 
70A) That he performed an exploratory operation to 
prove the diagnosis of a ruptured intervertebral disc, but 
was unable to prove its presence. The looseness of the 
vertebral bodies and the buckling of the ligamentum flavum 
was undoubtedly because of low pressure which gave rise 
to the sciatica, which vrould presuppose some rupture of 
the annular ligament, which may or may not have occurred 
from isolated trauma. (App. 72A) That she had the clas¬ 
sical symptoms of a ruptured disc. (App. 75A) On cross 
examination Dr. Pelland stated that the plaintiff had a 
mechanically unstable back so that injury to that type of 
person is liable to cause a sudden onset of symptoms (App. 
76A). 

When asked if the productive changes in her back, men¬ 
tioned in his report, was the result of disease rather than 
trauma, Dr. Pelland replied “No, it would not be the result 
of disease, it would be the result of chronic and repeated 
trauma”. (App. 76A) 

Dr. Duffev testified on behalf of the plaintiff that he had 
been her family physician since 1943; that she had never, 
prior to this accident, complained of pains in her back; 
that on the evening of May 2S, 1945, she had phoned his 
office and that he had called to see her the next morning. 
She stated that she had been in an accident. She had a 
bruise on her right hand, her left ankle was sprained, her 
shoulder w^as bruised and contused, her chief complaint 
was relative to her low back and left leg, and she com¬ 
plained of headaches, vertigo and pain all the way from her 
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hip down to her foot. (App. 82, 83A) That he continued 
to treat her for these injuries and that she returned to her 
work in July; that he continued to see her after she returned 
to work through October of that year, every week or ten 
days, and in October he referred her to Doctor Pelland a^ 
he was not satisfied with her recovery (App. 86A); that 
she continued to complain of severe pain and disturbance^ 
in the lower sacral area and left leg and that in his opinion] 
as an aftermath of this accident, she was totally disabled 
and that she was still under his care. (App. 89A) That 
injured ligaments and tendons could cause intense pain 
and discomfort as Mrs. Underwood described and that such 
injuries have resulted in permanent disability (App. 50A); 
That there is a great plexis of nerves, the sacral plexis^ 
resident in the pelvis. Injury to these nerves, notoriously 
the sciatic nerve, which runs the entire length of the leg, 
can cause an atrophy of involved muscles. (App. 91A) 

Dr. Pelland testified that reports of roentgenologists 
were that X-rays showed congenital and developmental 
conditions which could cause symptoms of which plaintiff 
complained. Dr. Duffey also testified that X-ray reports 
were to the same effect. 

The roentgenologists were not placed on the stand and 
plaintiff was not afforded an opportunity to cross examine 
them. 

This testimony was hearsay. 

i 

i 

2 . 

Motion and Instruction to Limit Damages 

At the close of the plaintiff’s case the defendant moved 
the Court, on the basis of the testimony of the physician^ 
based on the X-ray reports relating to congenital and 
developmental conditions, to limit the damages of the plain¬ 
tiff to the period ending July 8, 1945 (App. 139A). The 
Court granted this motion over objection of counsel for 
plaintiff (App. 140A) stating that the medical testimony 

i 

i 


was, in effect, that plaintiff’s condition was not due to 
trauma but a congenital or developmental condition. (App. 
MSA) 

Court’s charge to jury 

At the close of the case the Court charged the jury if 
they found for the plaintiff the damages should be limited 
to the period from May 28,1945 and July 8,1945. That he 
had ruled as a matter of law that the plaintiff was not enti¬ 
tled to recover any damages subsequent to July 8, 1945. 

The Court charged the jury: 

“I have ruled as a matter of law that the plaintiff is 
not entitled to recover in respect to any of the other 
matters that occurred subsequent to July 8, 1945, and 
concerning which testimony has been given. My ruling 
is based on the fact that there is no substantial evi¬ 
dence which would tend to show that these conse¬ 
quences that are claimed to have occurred after July 
8,1945, or any of them, were the result of the accident 
involved in this case. 

The plaintiff’s own physicians testified that all of 
these consequences were due to either a congenital 
condition, that is, a condition which the plaintiff has 
had since birth, or a condition that arose early in 
childhood, and that developed more seriouslv in middle 
life. 

Consequently, you will exclude from consideration 
anything that happened after July 8, 1945, and limit 
the amount of damages to such as accrued between 
Mav 28, 1945 and Julv 8, 1945. • • •” (App. 161, 
162 A) 

Argument 

The granting of this Motion and the Charge to the Jury 
deprived Plaintiff of her right to have this issue decided 
by the jury. 

This court has repeatedly held, and it is a fundamental 
principle of the common law that all issues of fact must 
be submitted to the jury for decision, as the jurors are the 




sole and exclusive judges of the facts, the credibility of the | 
witnesses and the weight of the evidence. 

Woodward v. Atlantic Coast Line, 57 Fed. 2d 1019 
Harrison v. Davis Construction Co., 42 App. D. C. 255, j 
260 . i 

Lake County v. Massachusetts Bonding Co., 75 Fed. j 
2d 6 

Wolford v. McNeil , 69 App. D. C. 247 | 

Yellow Cob Co. v. Kelley, 62 Fed. 2d 1032 
Horowitz v. Hamburg American Packet Co., 41 N. Y. ! 
Supp. 53, 57 

Reid v. Maryland Casualty, 62 Fed. 2d 10 
Slocum v. N. Y. life Ins. Co., 228 U. S. 364 ; 33 S. Ct. 
523; 57 L. Ed. 879 

The testimony relating to congenital or developmental i 
condition was based on reports of roentgenologists who j 
were not brought into court and whom the plaintiff was not 
afforded an opportunity to cross examine, and the physi¬ 
cians were quoting from and adopting these reports. 

The testimony of the plaintiff, of Doctor Pelland and of 
Dr. Duffey, was that plaintiff was suffering serious, painful 
and permanent injuries which could have been sustained in 
this accident. 

Even though the plaintiff may have had an unstable back j 
and may have suffered from a congenital or developmental 
condition as described in the reports of the roentgenologists j 
yet, if this accident brought on the symptoms and condition i 
testified to by the plaintiff, or aggravated the pre-existing 
condition, she was entitled to recover. 

j 

Washington, Alexandria & Mt. Vernon RR v. Lukens, 
32 App. D. C. 442 

McWilliams v. Lewis, 75 IT. S. App. D. C. 153 
Washington Utilities Co. v. Wadley , 44 App. D. C. 176 

The plaintiff was entitled to have submitted to the jury 
for its determination the question of Dr. Duffey’s credi¬ 
bility; of plaintiff’s credibility; and whether or not the 
injuries complained of were caused by the accident or were j 
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congenital or developmental and if congenital or develop¬ 
mental, the pre-existing condition had been aggravated by 
the injuries sustained in the accident of May 28th. 

The Court’s instruction to the jury left the jury no alter¬ 
native but to find for the defendant. 

The court in effect instructed the jury that the testimony 
of the plaintiff and her witnesses, as to pain and suffering 
and damage, after July 8, 1945, was false and unworthy of 
belief. This was error. 

Pullman v. Hall, 46 Fed. 2d 399, 404 

There being offered no explanation of its cause and the 
only possible reason for the collision being that the motor- 
man failed to keep his car under proper control the verdict 
was against the evidence and contrary to law. 

i 

No evidence was offered by defendant that would war¬ 
rant the jury denying plaintiff the right to recover dam¬ 
ages. 

The remaining question for the jury was the extent of 
the plaintiff’s injury. Plaintiff was a credible witness, 
whose testimony that she was injured in this accident was 
not disputed, nor contradicted. 

The remaining question for the jury was the extent of 
the plaintiff’s injuries. 

The answer to this question was dependent on the weight 
to be given the testimony of plaintiff and her witness, Dr. 
Duffev. Both testified she had been seriously and perma¬ 
nently injured, her damages extending over a long period 
of time. 

This testimony, that she was seriously and permanently 
injured the Court told the jury was not only not entitled 
to any consideration, but that he had ruled as a matter of 
law that it could not be given any consideration by the 

jury- 




! 
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This was tantamount to striking out all of the testimony 
of these witnesses. 

i 

• i 

What testimony was left in the case for consideration by j 
the jury, to which they could give any credence? None. 

This instruction denied plaintiff a fair trial as to the j 
remaining issue. 

The Court Erred in Refusing to Instruct the Jury as | 
Requested in Items 4 & 5 of Plaintiff’s Instruction #3. 

These items were that plaintiff was entitled to recover 
for probable future effects of injuries on her health; and j 
for any diminution of her power to labor and pursue her 
course of life. (App. 4A) 

i 

Although the Court ruled there was evidence that she 
had been injured, he specifically limited the jury and in- j 
structed them that she was entitled to no damages for any j 
consequences after July 8, 1945. 

Court Erred in Denying Plaintiff’s Motion for a New Trial | 

The Court erred in refusing to grant plaintiff’s motion | 
for a new trial as the verdict of the jury was contrary to 
the evidence and because of the other errors herein set 
forth under the preceding assignment of error. 


i 

i 

i 

I 


! 




CONCLUSION 


The right to have all issues of fact submitted to and 
decided by the jury is a fundamental principle of our law, 
the denial of which should entitle the plaintiff to a new 
trial. 

For the reasons stated, it is respectfully submitted that, 
for the errors complained of, the Court below should be 
reversed and a new trial granted. 

Respectfully submitted, 

Foster Wood, 

Howard J. McGrath, 
Attorneys for Appellant. 
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Foe the District of Columbia Circuit 


No. 10,265 


Maude J. Underwood, Appellant, 


vs. 

Capital Transit Company, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

A. The Facts and the Proceedings Below 

Appellant, Maude J. Underwood, filed a complaint 
against the appellee, Capital Transit Company, alleging 
that on May 28, 1945, while she was a passenger upon one 
of its streetcars, it was negligently operated so as to 
crash into another streetcar (App. 1). As a result, she 
claimed numerous physical injuries; that her body was 
permanently affected, and sought $100,000 in damages 
(App. 1,2). 
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Appellee’s answer admitted plaintiff’s presence on one 
of the colliding streetcars, averred that it was without 
knowledge sufficient to form a belief as to the truth of 
the claimed injuries and damages, if any, and denied the 
remaining allegations of the complaint (App. 2-3). 

At the trial by jury the plaintiff introduced: her own 
testimony as to the collision, her injuries, and the extent 
of her damages (App. 8-62); the deposition of Dr. Phillip 
0. Pelland, an orthopedist, who first saw her professionally 
October 2, 1945 (App. 67), then at intervals until May 
6, 1948 (App. 71), the summary of whose evidence is 
given in the following testimony (App. 76): 

“Q. Am I correct, Doctor, in summary, that in all 
the X-rays that were taken, and examinations by you, 
there wasn’t anything which would indicate any in¬ 
jury resulting from trauma? 

A. That is right.” 

Appellant likewise called her family physician, Dr. D. H. 

• Duffey, a general practitioner (App. 81) who examined 
appellant on May 29, 1945, and treated her thereafter. On 
direct examination her physician stated he believed appel¬ 
lant’s complaints were a result of the accident (App. 89). 
However, upon cross-examination, he admitted to having 
testified falsely on direct concerning having any records 
on his findings, visits, and treatments (App. 102, 103,104), 
admitted that the injuries seen on his first examinations 
w T ere minor and superficial in character that he considered 
them transitory (App. 96), and that he had testified in fact 
from information supplied to him by the appellant in her 
apartment just the week before trial (App. 105). The cer¬ 
vical area of appellant’s back showed nothing which indi¬ 
cated to him any injury (App. 117), and the same was 
true of her sway-back, scoliosis (App. 118), and arthritis 
(App. 124, 125). He had no physical finding upon which 
to account for appellant’s pains, and after sending her 
to Dr. Pelland, he accepted the X-ray findings of an ex¬ 
treme anterior curve as the reason therefor (App. 128). 
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Appellee introduced testimony to the effect that there 
was only a slight bump between the streetcars (App. 145) 
which, so far as was known to the conductor of the car in 
which appellant was a passenger, threw no one to the floor 
and discommoded no passengers (App. 146); there was 
no glass broken on either streetcar (App. 148, 152) and 
the only physical marks revealed on the cars were slight 
scratches on the bumpers (App. 152). 

Because there was no substantial evidence of permanent 
injury the trial judge granted appellee’s motion to re¬ 
strict the period of recoverable damages to be considered 
by the jury to the time prior to her return to work in July, 
1945 (App. 139-144, 154). The case was submitted to the 
jury under appellant’s theory of res ipsa loquitur as to 
the negligence of the carrier (App. 158) and as to the 
period of several weeks immediately following the acci¬ 
dent as to the period of damages (App. 161). Appellant 
took exception only to the limitation of the damage period 
(App. 162). 

The jury returned a verdict for the defendant-appellee 
(App. 163). 

B. Question Presented 

Whether the jury’s verdict for the appellee rendered 
immaterial the instructions as to damages asserted by the 
appellant to have been erroneous. 

SUMMARY OF ARGUMENT 

The theory of the appellant’s case on liability was res 
ipsa loquitur . No exception was taken to the charge 
thereon. The extent of appellant’s proof as to the lia¬ 
bility element of her case was that she was a passenger 
when one of appellee’s streetcars came into contact with a 
standing streetcar. 
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It is the settled law of the District of Columbia that the 
doctrine of res ipsa loquitur, where applicable, only pro¬ 
tects a plaintiff from a directed verdict against her. Its 
application merely permits an inference of negligence 
against a defendant but does not compel a verdict in favor 
of a plaintiff. Since the jury returned a verdict for ap¬ 
pellee, the doctrine was not sufficient under all the cir¬ 
cumstances of the case at bar to convince the jury that 
there was liability. Accordingly, it made no difference that 
the period of disability submitted to the consideration of 
the jury was limited to the weeks immediately following 
the accident. The jury having preliminarily found no 
liability^, the matter of how much to award in damages 
was of no consequence. 

Moreover, even if the foregoing were not the law, limita¬ 
tion of the period for consideration of damages was cor¬ 
rect as there was no substantial evidence upon which the 
jury could have been permitted to find that subsequent 
complaints of appellant were caused by the collision in¬ 
volved herein. Her own medical testimony established 
her back condition and pains to be congenital, develop¬ 
mental, and not caused by trauma. 

In addition, appellant’s testimony and that of her at¬ 
tending physician were so discredited that the jury was 
at liberty to disregard all or any part thereof. Under 
such circumstances, the jury’s verdict could properly have 
been predicated upon the conclusion that if appellant in 
fact sustained any injuries, they were not occasioned by 
the collision of cars in question. 

ARGUMENT 

1. The Findings of the Jury in Favor of Appellee Ren¬ 
dered Immaterial Any Issue as to Damages. 

The jury was charged by the trial court (App. 160) 
that: 
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“The first question, as stated before—and I am just 
summarizing—for you to determine is whether in the 
light of the evidence and in the light of the rules of 
law which I have just summarized, the defendant,! 
through its employees, was guilty of negligence. 

If you find that the defendant was not guilty of negli¬ 
gence, your verdict must be for the defendant, and 
that ends the case, so far as you are concerned.” 

Since appellant was content to have her case submitted! 
to the jury upon the doctrine of res ipsa loquitur (App.j 
159), since the jury failed to return a verdict in her favor,! 
her appeal must fail unless the application of that doctrine! 
renders compulsory a verdict in favor of the plaintiff. It j 
is to be noted that no exception was taken when the court 
charged on res ipsa loquitur to the effect that although 
through the collision alone, the jury could infer that the i 
carrier had been negligent, such inference was “not re-j 
quired” but merely permissive (App. 160). Appellant’s! 
brief nowhere points to any defect in the courts charge 
on liability. In fact, appellant’s argument does not in¬ 
clude any discussion whatsoever on the issue of liability 
beyond the bare assertion that “the verdict of the jury 
was contrary to the evidence” (Appellant’s brief, p. 19) I 
and the statement under “Summary of Argument” (Ap¬ 
pellant’s brief,p. 12) that: 

“The verdict is contrary to the evidence as the facts 
proving liability were not denied and appellee offered 
no evidence showing the exercise of due care.or any 
explanation of the cause of the collision between the 
streetcars.” 

Appellant’s plaint reveals a fundamental misconception 
of the effect of a res ipsa loquitur case. It assumes, con¬ 
trary to the law, that unless the defendant puts on inde- ! 
pendent evidence to affirmatively establish the exercise of j 
due care on its part or to explain the cause of an accident, ! 
the jury must automatically return a verdict in plaintiff’s I 
favor, which is but another way of saying that the trial 
court could justifiedly have directed a verdict in favor of ! 
the plaintiff. 
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Quite the contrary is the true rule set forth by the 
United States Supreme Court in the leading case which 
arose in the District of Columbia. The Court there au¬ 
thoritatively said in Siueeney v. Eruing, 228 U. S. 233, 240 
(1913), in language which holds good today: 

“In our opinion, res ipsa loquitivr means that the 
facts of the occurrence warrant the inference of negli¬ 
gence, not that they compel such an inference; that 
they furnish circumstantial evidence of negligence 
where direct evidence of it may be lacking, but it is 
evidence to be weighed, not necessarily to be accepted 
as sufficient; that they call for explanation or rebuttal, 
not necessarily that they require it; that they make a 
case to be decided by the jury, not that they forestall 
the verdict. Res ipsa loquitur, where it applies, does 
not convert the defendants general issue into an 
affirmative defense. When all the evidence is in, the 
question for the jury is, whether the preponderance 
is with the plaintiff. 77 

The foregoing was recently cited approvingly by the 
present day Court in Jesionowski v. Boston and Maine 
R. R., 329 U. S. 452,457 (1947) as: 

“a decision which cut through the mass of verbiage 
built up around the doctrine of res ipsa loquitur # * * 77 

In the District of Columbia it is firmly established that 
a res ipsa case is merely one where the doctrine “pro¬ 
tects’ 7 the plaintiff. Thus, Groner, C. J. said in Capital 
Transit Co. v. Jackson, 80 U. S. App. D. C. 162, 164, 149 
F. 2d 839, 841 (1945), cert, denied 326 U. S. 762: 

“But whatever the result of the application of the 
rule in other jurisdictions, in the District of Colum¬ 
bia the rule is that, when res ipsa is applicable, it per¬ 
mits an inference of negligence and thus establishes 
a prima facie case, or, in other words, makes a case 
to be decided by a jury. But it does not shift the 
burden of the proof. When all the evidence is in, the 
question for the jury still is whether the preponder¬ 
ance is with the plaintiff. 77 




Within the past few months, in Safeway Stores v. West, 
No. 10,164 (D. C. Cir. January 23, 1950), this Court i 
reiterated: 

j 

“Where the res ipsa loquitur doctrine is applicable, 
it means no more than that the party claiming dam¬ 
ages has produced proof of a fact, or a series of 
related facts, which warrant the inference of negli- I 
gence, not that they compel such inference.” 

The District of Columbia is included among the many 
jurisdictions taking the view that the doctrine in question 
does not create a presumption which compels a finding of 
negligence in the absence of explanation by the defendant. ; 
See Note, 167 A. L. R. 658, 666 (1947). This is said to be j 
the majority view. See Note, 153 A. L. R. 1134,1136 (1944). j 

Since the plaintiff did not prevail upon the question of 
liability, anything relative to the extent of damages was ! 
of no consequence. Having been awarded nothing for the! 
period from May 28, 1945 until her return to work July! 
10, 1945, it is hardly logical to argue, as appellant does, | 
that failure to consider a longer period was prejudicial j 
to her. Indeed, to have done so would merely have re¬ 
sulted in the award of the same “nothing” for a longer 
period. The principle has been applied in cases where an I 
erroneous instruction as to damages has caused a newi 
trial on that issue only, leaving a finding of liability in j 
effect. Thus, the court said, in May Department Stores 
Co. v. Belt, 61 F. 2d 830, 843 (8th Cir. 1932): 

“In this case, the instruction of the court which per¬ 
mitted the jury to enhance the amount of the verdict j 
if it found that the plaintiff’s tubercular condition| 
was a result of the injuries to his foot could not have' 
affected the jury’s determination of the question of 
liability. A correct instruction as to damages might | 
have resulted in a smaller verdict in favor of the! 
plaintiff, but it could have had no other effect.” 

Of course, as a corollary, in the case at bar a correct! 
instruction as to damages “could not have affected the 
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jury’s determination of the question of” ?w)? 2 -liability. It 
is accordingly submitted that for the foregoing reason 
alone, the present appeal must be dismissed as being 
without merit 

2. There Was No Substantial Evidence Upon Which the 
Jury Could Have Been Permitted to Find Any Per¬ 
manent Injury From the Streetcar Accident. 

The trial court correctly limited the period of disability 
submitted for the jury’s consideration to that from the 
time of the accident until her return to work. Only the 
appellant, her orthopedist, and her family physician testi¬ 
fied as to her physical condition subsequent to early July, 
1945, when she returned to work. 

Quite apart from her own interest in the outcome of 
the case and the serious impeachment of appellant’s testi¬ 
mony, the technical question as to the cause of a physical 
condition would have to be established by expert medical 
testimony and not that of lay witnesses. As Judge 
Learned Hand said in United States v. Clapp, 63 F. 2d 
793, 795 (2d Cir. 1933): 

“The existence of a duodenal ulcer in May, 1919, was 
not for a jury to determine upon its own uninformed 
intuitions. It was a strictly medical question; without 
the help of those skilled in the science, the conclusions 
of laymen upon such an issue were without adequate 
basis, and necessarily mere speculation. Only those 
familiar with the origin and course of the malady 
were competent to testify, and without testimony a 
verdict stood unsupported.” 

This court holds strictly to the general rule that causal 
connection between physical condition and a defendant’s 
acts must be established by positive medical testimony in 
order to justify submission of such a technical matter to 
the jury. Thus, in Kasmer v. Sternul, 83 U. S. App. D. C. 
50, 165 F. 2d 624 (1948) the trial court was held reversed, 
for permitting a jury to pass on the causal connection be- 
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tween a cancer and the defendant dentist’s treatment, j 
The court said, at 52, 626: 

! 

4 4 Here, as we have seen, we have a case in which there 
is not a jot or tittle of evidence as to what caused the j 
cancer. There is accordingly a total lack of evidence 
on winch to base a conclusion that anything defendant 
did or failed to do produced that result. In such a j 
case a jury may not speculate, and this is true even] 
if it were shown that what defendant did might or] 
might not have caused the cancer, for in such case the ] 
vital question would still be left wholly in the realm 
of conjecture. * * * 

The final and decisive inquiry in this case * * * is 1 
whether anything done by the defendant, • • • pro-j 
duced the cancer. That * * • is a question of fact, 
and not a matter of speculative conjecture. Clearly 
the case is one in which plaintiff must rely upon his 
medical evidence.” 

Applying the law set forth in the Kasmer case to the 
instant case, it is abundantly clear that appellant’s medical 
evidence did not even tend to establish a causal connection 
between her physical pains subsequent to her return to 
work and the streetcar accident. Dr. Pelland, her ortho-i 
pedist, did not even see her until October, 1945, over five 
months after the accident. Far from sustaining appellant’s 
contentions, Dr. Pelland’s deposition testimony was un-| 
favorable to the claim of a causal connection between the] 
accident and her pains. Thus, the X-ray reports, concern^ 
ing which appellant’s counsel questioned Dr. Pelland; 
showed that 4 4 an examination of the cervical spine shows 
no evidence of bone or joint injury.” (App. 69); and 
malalignment of the lumbar vertebra w’as considered a 
developmental condition '(App. 70, 76). Dr. Pelland’s 
tentative diagnosis of a ruptured intervertebral disc (Appi 
70), resulted in an exploratory operation, but “no hernia¬ 
tion could be found” (App. 71). Moreover, the doctor had 
no positive opinion one w^ay or the other whether a rupt 
tured intervertebral disc (which w^as not present anyhow; 
App. 72, 75) would be caused by “any one isolated trauma’f 
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(App. 70). He considered her neck pains “undoubtedly 
the result of some pre-existing degenerative processes’’ 
(App. 78), not the result of trauma (App. 74). Appellant’s 
low back pain was attributed to scoliosis, a sway-back, 
congenital in nature, and not caused by trauma (App. 74). 
Dr. Pelland’s testimony was crystallized in the following 
question and answer (App. 76): 

“Q. Am I correct, Doctor, in summary, that in all the 
X-rays that were taken, and examinations by you, 
there wasn’t anything which would indicate any injury 
resulting from trauma? 

A. That is right.” 

The deposition of Dr. Pelland, her expert orthopedist, 
having thus completely failed to support appellant’s claims, 
her general practitioner family doctor, Dr. D. H. Duffey, 
was called on her behalf. His testimony, on direct exami¬ 
nation, recanted on cross-examination, hurt rather than 
helped appellant in the eyes of all concerned as he and his 
patient were ruined on cross-examination. Dr. Duffey had 
testified from a slip of paper on which he claimed he had 
jotted dowm notes from his office records of appellant’s 
case (App. 85-86, 94). When he examined her on May 29, 
1945, the day after the accident, Dr. Duffey purported to 
have found a bruise on the back of the right hand, a 
sprained ankle, a clot on the left shoulder, neck, low back 
pains and left leg complaints (App. 82-83). When the 
X-rays he ordered taken proved negative he felt she was 
able to return to work in July, 1945 (App. 84, 85). Later, 
continued complaints of back, leg, arm and neck pains and 
headaches were, on direct examination, attributed by Dr. 
Duffev to the accident of May 28, 1945, because he could 
“find no other physical basis upon which to blame the 
pains” (App. 89). 

Dr. Duffev’s testimony was completely wrecked on cross- 
examination. It developed that the doctor had no records 
(App. 103), that he had testified falsely, in saying that the 
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memorandum from which he had testified was taken from 
office records (App. 104), that the memorandum had been 
made on the preceding Saturday at appellant’s apartment 
from what the appellant had written down (App. 105). Dr. 
Duffey testified on cross-examination that the original 
injuries looked minor and transitory (App. 96), the expert, 
Dr. Pelland, had advised Dr. Duffey that there was nothing 
in the cervical area of appellant that would indicate the 
neck condition resulted from injury or trauma (App. 116), 
and Dr. Duffey agreed that the condition was develop¬ 
mental rather than an indication of any injury (App. 117). 
He agreed that sway-back in the lumbar area is usually 
congenital (App. 117) and sufficient to account for the pain 
appellant said she had (App. 118). Likewise, he agreed 
that appellant’s birth or early developmental scoliosis was 
unrelated to trauma or injury (App. 118), that this, in and 
of itself, w^as enough to account for any back pain asserted 
by appellant (App. 119). Similarly, malalignment of ver¬ 
tebra in the lumbar area from birth could be productive 
of pain (App. 120). Dr. Duffey admitted that 1946 hospital 
records stated that appellant had been experiencing pain 
in the low back and thighs “for many years now” (App. 
121-122). Dr. Duffey knew that appellant had arthritis 
of the spine which had nothing to do with injury (App. 
124-125). Dr. Duffey’s own observation had resulted in no 
physical finding upon which he could account for appel¬ 
lant’s pain, so he accepted the X-ray evidence that the 
curve in her lumbo-sacral area could account for it (App. 
128). Thus, Dr. Duffey directly contradicted his own direct 
examination testimony to the effect that appellant’s pains 
were attributable to the accident of May 28, 1945, because 
he could find “no other physical basis upon which to blame 
the pains” (App. 89). Accordingly, having testified both 
ways on the same question, Dr. Duffey’s testimony was of 
no value to appellant. Cf. Capital Transit Co. v. Grimes, 
82 U. S. App. D. C. 393, 394,164 F. 2d 718, 719 (1947) cert . 
denied 33 U. S. 845 (1948). 
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In view of the foregoing medical testimony it is difficult 
to believe that appellant can be serious in the contention, 
to which practically the entire appellant brief is devoted, 
that there was substantial evidence of any physical condi¬ 
tion existing after appellant’s return to work sufficiently 
related by the evidence to the collision of March 28, 1945, 
to be submitted to the jury. As the trial court told appel¬ 
lant’s counsel (App. 154): 

‘ ‘ Here your own medical witnesses testify against you, 
and you haven’t an iota of evidence, you haven’t even 
a scintilla of evidence—and in the Federal Courts a 
scintilla of evidence would not be sufficient; you have 
to have substantial evidence. But you haven’t even a 
scintilla”. 

It can hardly be seriously contended that a scintilla of evi¬ 
dence would have sufficed to have allowed the jury to pass 
upon a question in this jurisdiction. Shewmaker v. Capital 
Transit Co., 79 T. S. App. D. C. 102, 103, 143 F. 2d 142, 
143 (1944). Accordingly, the trial court was correct in 
its actions with respect to the questions of damages which 
should be submitted to the jury. 

3. Plaintiff’s Case Was So Discredited That the Jury 
Was at Liberty to Disregard All or Any Part of Her 
Testimony and That of Her Attending Physician. 

The trial court instructed the jury in the usual manner 
that (App. 158): 

“You are the sole judges of the credibility of wit¬ 
nesses. By that I mean that it is for you and you 
alone to determine what witnesses to believe and the 
extent to which they should be credited.” 

And again the jury was told (App. 158): 

“If you find that any witness deliberately testified 
falsely as to any material fact concerning which the 
witness could not possibly have been mistaken, then 
vou mav, if vou see fit to do so—vou don’t have to, 
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but you may—disregard either the entire testimony | 
of such witness or any part of the testimony of such! 
witness”. 

Application of the foregoing correct principles of law! 
could very well account for the finding against appellant 
in the principal case. If injured at all in the slight bump j 
of streetcars which took place, appellant’s injuries were 
minor and transitory in nature. By seeking to put! a 
minor bump into a terrific crash which tossed her about j 
the streetcar and caused serious and permanent physical j 
injuries, appellant may well have only herself to thank for 
the jury’s unfavorable reaction. In view of the many! 
material matters about which there was evidence to show | 
appellant testified incorrectly, the jury may well have con- \ 
eluded that if she really sustained any injuries, they were | 
not convinced that such injuries were occasioned by the 
streetcar accident. 

I 

Even a cursory examination of her testimony reveals ! 
that appellant testified concerning material facts concern-! 
ing which she could hardly have reasonably been mistaken, j 
For instance, she told the jury that she “was thrown j 
over against the window, and down; and the crash of glass j 
was heard from the other streetcar. * * *1 was thrown j 
down and my hand was bruised and bleeding” (App. 9). In 
fact, there was only a slight bump between the cars (App. 
65, 66, 145) no sound resulted (App. 64), no glass was j 
broken on either car (App. 65, 66, 148, 152), and the con- ! 
ductor standing near appellant was neither imbalanced 
himself, nor did he observe any of the passengers thrown j 
to the floor or discommoded (App. 146). Far from men- I 
tioning any “bleeding” appellant had in her own hand- j 
writing at the time of the accident written with reference j 
to her hand only “finger bruised” (App. 39, Def. Ex. No. 
3, App. 148). Although appellant was claiming an injury 
to her left leg in the streetcar accident (App. 10), she ! 
had testified in a pretrial deposition that in a 1942 fall j 
on the ice she had injured her right leg, when in fact the 
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injured member was the same left leg (App. 46). Although 
her primary claim from the street car accident was hack and 
spinal injury (App. 1), appellant denied having in Feb¬ 
ruary, 1946, given a hospital history of back trouble for 
many years (App. 52). In fact, the hospital records did 
contain such a history (App. 122). 

The foregoing were not matters concerning which appel¬ 
lant was likely to have been merely mistaken. However, 
they were probably minor in the eyes of the jury compared 
to her conduct in sitting by w’hile her family physician, 
Dr. Duffey, testified falsely that he was testifying from 
memoranda taken from his office records, whereas in 
fact she must certainly have known that the memorandum 
was made only on the preceding Saturday in her apart¬ 
ment from notes which she supplied him (App. 105). As 
the trial court told appellant’s counsel (App. 155): 

“As a matter of fact, I think perhaps Dr. Duffey 
wasn’t treated fairly by the plaintiff, because Dr. 
Duffey was the type of man, the type of general prac- 
tioner who used to see 40 or 50 cases a day, and he 
can’t remember all these details. The plaintiff hands 
him her own diary; he assumes that it is true, and 
he adopts that and finds himself ruined on cross-exam¬ 
ination. I dont’ think the plaintiff treated him fairly”. 

Evidently the jury likewise felt that appellant had not 
been fair with respect to her claim. Having a fair trial 
and having been disbelieved, appellant is hardly deserving 
of a second opportunity to litigate her claim. 

CONCLUSION 

It is respectfully submitted that this appeal is wholly 
without merit. Appellant has totally misconceived the 
effect of a res ipsa case and seeks to convert it from a 
protective rule to one which in effect entitles her to a di¬ 
rected verdict. The instructions as to damages were cor¬ 
rect in law. Appellant neither proceeded on a theory of 
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aggravated injuries nor produced any evidence of aggra¬ 
vation upon which to seek an amendment. This was recog¬ 
nized by her counsel in his failure to seek any amend¬ 
ment to the pleadings. Her medical testimony was against 
her own case on the claim of permanent injury. Her own 
testimony and that of her attending physician were neither 
acceptable nor accepted by the jury. Her case was so 
tainted by the effort to mulct appellee of $100,000 in dam¬ 
ages that the jury awarded her exactly what she deserved, 
namely nothing. 

Respectfully submitted, 

Hogan & Hartson 
By George D. Horning, Jr. 

Frank F. Roberson 
810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellee 
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PETITION FOE REHEARING 

The appellant, by her attorney of record, petitions | 
the Court to grant a rehearing in the above-entitled 
cause, and upon a rehearing and further consideration j 
hereof that the judgment entered herein on May 29, 1950, 
be reversed and entered in favor of petitioner, and for 
grounds of this petition states as follows: \ 

1. A verdict for plaintiff would necessarily have been j 
based upon the jury giving credence to her testimony, all 
of which, including the evidence of her physicians, was 
that she had been permanently injured. That she was a 
passenger and that the street cars collided was admitted. 

2. The Court’s instruction (App. 161 A), in effect, 
struck out this testimony. The Court said in effect I do 
not believe the plaintiff. She was not permanently in- j 
jured. Her testimony that she was permanently injured I 
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in this accident is nntme. Her condition is congenital 
or developmental. She was like this before, long before 
this accident, and the accident could have had nothing 
whatsoever to do with her condition. The jurors were 
not trained in the law, they were laymen, unaccustomed 
to legal phrases and terminology and it is earnestly urged 
upon this Court that such an instruction to a jury com¬ 
posed of laymen, was prejudicial. 

The Supreme Court of the United States in FiUippon 
v. Albion Vein Slate Co., 250 U. S. 76, said: 

“Erroneous rulings are presumptively injurious, 
especially those embodied in instructions to the jury; 
and they furnish ground for reversal unless it affirma¬ 
tively appears that they were harmless.” 

This Court in Chichester Chemical Co. v. U. S., 60 App. 
D. C. 135, said: 4 ‘It is only when it is certain that the 
error assigned could not have prejudiced the complaining 
party that the rule—that it is no ground for a reversal— 
is applicable. 

In Wright v. Farm Journal, 158 Fed. 2d, 976, the Court 
said: “Assuming that the jury found the publication to 
be false—as they might have done, if they believed the 
plaintiff’s evidence—it is impossible to say whether they 
returned the verdict for the defendant bcause they thought 
the publication was not libelous or because the damages 
were negligible. 

3. The present case is similar in many respects to the 
case of Horowitz v. Hamburg Am. Packet Co., 41 N. Y. 
Supp. 54, 57, often cited with approval by this court and 
many other Federal Courts. In that case the plaintiff 
sustained an injury to her back when some baggage fell 
against her. The court held that the testimony of the 
physician or surgeon was not conclusive, if the experi¬ 
ence of the jury demonstrates the improbability of its 
accuracy. The court said: 
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“True, there was no expert testimony to support 
the fact of permanent injury. ... Is it not within 
the common experience of mankind that a violent 
blow upon the back or spine or other part of the 
human body will create functional disturbances from 
which the particular person does not wholly recover. 

The opinion of the physician or surgeon, because 
of his particular skill in the detection of such in¬ 
juries may be resorted to in such cases, but even 
so, his testimony is in the nature of advice and not 
conclusive upon the jury, if their own experience 
demonstrates the improbability of its accuracy. 

It was in evidence at time of accident plaintiff was 
a healthy woman, at time of trial three years after¬ 
ward she was still suffering from injury sustained and 
under treatment therefor. 

Is the deduction from these facts that the blow 
caused an organic abnormality, or functional disturb¬ 
ance, which in view of her advanced years will in some 
degree endure for the remainder of her life an un¬ 
reasonable or improbable one ? 

We think not.” 

4. Dr. Pelland, on whose testimony the court based 
its instruction, also testified: 

“I say a single isolated trauma of the type she 
states had occurred” (App. 70A). 

That when he operated he found a looseness of the ver¬ 
tebral bodies, a buckling of the ligamentum flavum which 
gave rise to sciatica. That this would presuppose some 
rupture of the annular ligament, which may or may not 
have occurred from isolated trauma. (App. 72 A) 

That plaintiff had a mechanically unstable back, so that 
injury of this type is very liable to cause a sudden onset 
of symptoms. (App. 76 A) 

On cross-examination, being asked if the arthritic con¬ 
dition as shown by the X-rays was not caused by disease 
rather than trauma, replied: 
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4 ‘No, it would not be the result of disease, it would 
be a result of chronic and repeated trauma.” (App. 
76 A) 

Therefore, according to Dr. Pelland the injury on the car 
was superimposed upon an existing condition, thereby 
causing the disability. 

His deposition was taken at night, the Doctor was ill, 
and the deposition not read or signed by Dr. Pelland. 
The answer which caused the instruction complained of, 
was contrary to his other testimony quoted above; and 
as the preceding questions were dealing entirely with 
X-ray could have been misunderstood. 

5. The plaintiff testified to having been injured in the 
accident and to having suffered continuously since with 
her leg and having to use a cane. Dr. Pelland testified 
he had treated her for sciatica in her leg (App. 72 A). 
This was direct evidence. Sciatica can be caused by in¬ 
jury. No evidence was adduced that her sciatic was or 
might have been caused by any other condition. This was 
direct evidence of permanent injury due to the accident. 

6. The plaintiff for many years an employee of the 
Government, worked regularly up to the time of this 
injury. She was entitled to a substantial recovery and, 
but for the blunders of her physicians, which prompted 
the Court to give the instruction complained of would I 
believe have been awarded a substantial sum. 

The Court’s ruling (App. 139 A) opened the doors wide 
to counsel for defendant in his argument to the jury to 
charge plaintiff with bad faith, fraud and perjury. It is 
unfortunate that the argument was not transcribed, so that 
this court might know the full effect of the court’s ruling. 

7. The plaintiff might well have recovered in this 
case, notwithstanding her physicians’ blunders, if the 
credibility of the witnesses had been left with them. There 
was ample evidence in this case to sustain a verdict for 
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plaintiff, but when there were added to the blunders of 
the physicians, the Court’s ruling opening the doors to 
counsel to argue to the jury that all of plaintiff’s testi¬ 
mony of permanent injuries would be ruled out by the 
Court, that they would be instructed by the Court that 
she suffered no permanent injury as a result of the acd- \ 
dent; followed by the Court’s instruction that plaintiff 
was not entitled to recover for any pain, injury, or dam¬ 
age after July 9th. (App. 161 A) such a ruling and 
charge were prejudicial. 

8. All of the issues of fact, the weight of the evidence I 
and the credibility of the witnesses should have been 
submitted to the jury for determination. 

Woodward v. Atlantic Coast Line, 57 Fed. 2d 1019 

Wolford v. McNeil, 69 App. D. C. 247 

Yellow Cal) v. Kelley, 62 Fed. 2d 1032 

Harrison v. Davis Construction Co 42 App. D. C. 255 \ 

Pullman v. Hall, 46 Fed. 2d 399,404 

It is respectfully submitted that the Court below erred j 
in its instruction to the jury; that this error was preju- ! 
dicial. 

| 

Respectfully submitted 

Fosteb Wood 

Howard J. McGrath 
1101 Vermont Ave. 

Washington, D. C. 

Attorneys for Appellant 

i 

_ 

I certify that the foregoing petition is made in good i 
faith and not for the purpose of delay. 



